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PREFACE 



OF THE 



tRANSLATOR. 

to THE FIfeST EDITION. 

PENAL LAWS, fo confider- 
able a part of every fyftem of 
legiflation, and of fo great impor- 
tance to the happinefs, peace and 
fecurity of every member of fociety, 
are ftill fo imperfed:, and are at- 
tended with fo many unnecelTary 
circumftances of cruelty in all na- 
tions, that an attempt to reduce 
them to the ftandard of reafon muft 
be interefting to all mankind. It 
is not furpriling, then, that this lit- 
tle book hath engaged the attention 
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IV Preface of the Tranjlator. 

of all ranks of people in every part 
of Europe. It is now about eighteen 
months fince the firft publication; 
in which time it hath pafled no lefs 
than fix editions in the original lan- 
guage ; the third of which was 
printed within fix months after its 
firft appearance. It hath been tranf- 
lated into French ; that tranilation 
hath alfo been fevcral times reprint- 
ed, and perhaps no book, on any 
fubjeft, was ever received with more 
avidity, more generally read, or 
more univerfally applauded. 

The author is ^tMarquisBtC' 
CARiA, oi Milan* Upon confider- 
ing the nature of the religion and 
government under which he lives, 
the reafons for concealing his name 
are obvious; the whole was read, at 

different 
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different times, in a fociety of learn- 
ed men in that city, and was pub- 
lifhed at their defire. As to the tranf- 
lation, I have prcferved the order of 
the original, except in a paragraph 
or two, which I have taken the li- 
berty to reftore to the chapters to 
which they evidently belong, and 
from which they muft have been- 
accidentally detached. The French 
tranflator hath gone much farther; 
he hath not only tranfpofed every 
chapter, but every paragraph in the 
whole book. But in this, I con- 
ceive, he hath affumed a right 
which belongs not to any tranflator, 
and which cannot be juftified. His 
difpofition may appear more fyftem- 
atical, but certainly the author hath 
as undoubted a right to the arrange- 
ment of his own ideas, as to the 

A 3 ideas 
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ideas themfelyes ; and therefore, tq 
deftroy that arrangement, is to per- 
vert his meaning, if he had any 
meaning in his plan, the contrary 
to which can hardly be fuppofed. 

% 
With regard to the commentary, 

attributed to Monf. de Voltaire, my 

only authority for fuppofing it his, 

ig the voice of the public, which 

indeed is the only authority we 

have for moft of his works. Let 

thofe who are acquainted with the 

peculiarity of his manner judge fo;* 

themfelves. 

The fads above-mentioned would 
preclude all apology for this tranfla- 
tion, if any apology were necef- 
fary, for tranflating into our lan- 
guage, a work whipji froni the nar 

ture 
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• ture of the fubjed muft be intereft- 
ing tQ every nation j but muft be 
particidarly acceptable to the Eng- 
lifh, from the eloquent and forcible 
niaoner in which the author pleads 
the caufe of liberty, benevolence 
and humanity. It may hovrever 
be objeded, that a treatife of this 
l^ind is ufelefs in England, where, 
from the excellence of our laws 
and government, no examples of 
cruelty or opprefHon are to be 
found. But it muft alfo be allowed, 
that much is ftill wanting to per- 
fed: our fyftem of legillation : the 
confinement of debtors, the filth 
and horror of our prifons, the cru- 
elty of jailors, and the extortion of 
the petty ofiicers of juftice, to all 
which may be added the melan- 
phply yefledion, that the number 

of 
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of criminals put to death in Eng- 
land is much greater than in any 
other part of Europe, are cdhfider- 
ations which will fufficiently anfwer 
every obje<9:ion. Thefe are my only 
reafons' for endeavouring to diffufe 
the knowledge of the ufeful truths 
contained in this little effay; and I 
](ay, with my author, that if I can 
be inftrumental in refcuing a Jfingle 
vidim from the hands of tyranny or 
ignorance, his tranfports will fuffi- 
ciently confole me for the contempt 
of all mankind. 
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INTRODUCTION. 

IN every human fociety, there is ail 
effort continually tending to confer on 
one part the height of power and hap- 
pinefs, and to reduce the other to the ex- 
treme of weaknefs and mifery. The in- 
tent of good laws is to oppofe this effort, 
and to diffufe their influence univerfally, 
and equally, Bi^t men generally abandon 
the care of their mpft important concerns 
to the uiyertain prudence and difcretion of 
thofe, whofe interefl it is to reject the befl^ 
and wifefl inflitutions ; and it ts not till 
they have been led into a thoufand mif- 
takes in matters, the mofl effential to their 
lives and liberties, and are weary of fuffer-^ 
ing, that they can be induced' to apply a 
remedy to the evils, with which they are 
opprefTed. It is then they begin to coh- 
ceive, and acknowledge the mofl palpable 
truths, which, from their very fimplicity, 
commonly efcape vulgar minds, incapable 

B .of 



s INTRODUCTION. 

pf analyfing objefts, accuftomed to receive 
imprefSons without diftindtion> and to be 
determined ratjier by the opinions of 
pthers, than by the refult of their own 
examination. 

If we look into hiftory ^e fhall find, 
that laws, which are, or ought to be, con- 
ventions between men in a ftate of free- 
dom, have been, for the moft part, the 
work of the paflions of a few, or the con- 
fequences of a fortuitous, or temporary 
, rieteffity ; not dilated by a cool examiner 
of human nature^ who knew how to col- 
led: in one point, the actions of a multi- 
tude, and had this only end in view, the 
greateji happinefs of the greateji number. 
Happy are thofe few nations, who have 
not waited, till the flow fucceflion of hu- 
man viciflitudes, fhould, from the extre- 
jhity of evil, produce a tranfition to good; 
|)ut, by prudent laws, have facilitated the 
progrefs from one to the other ! And hpw 
great are the obligations due from mankind 
to that phllofophcr, who from the obfcurity 
of his clofgt, had the courage to fcatter 

^ amongfl 
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axnpngfl: tljie multitude, the feeds of ufeful 
tfuths, fo long unfruitful ! 

» 

The art of printing has diffufed the 
knowledge of thofe philofophical truths, 
by which the reUtions between fovereigns 
and their fubjefts, and between nations, 
are difcovered. By this knoAyledge^ com- 
merce is animated, and there has iprung up 
a fpirit of emulation, and induftry, worthy 
of rational beijigs. Thefe are the produce 
of this enlightejqed age ; but the cruelty of 
punifhmejits, and the irregularity of pro- 
ceeding in criminal cafes, fo principal a 
part of the legiflation, and fo much Tit^- 
lefted throughout Europe, has hardly ever 
beeh called in queftion. ErrQrs, accumu- 
lated through many centuries, have never 
yet been expofed by afpending to general 
principles ; nor haj? the force of acknpwr 
ledged truths beeji ever pppofecj to the un- 
bounded licentioufnefsof ill-diredled power, 
which has cpntinually produced fo many 
authorized examples of the moft unfeeling 
barbarity. Surely, the groans of the weak, 
facrificed to the cruel ignorance, and indo- 

B 2 lence 
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leilce of the powerful ; the barbarous tor- 
ments lavifhedy and multiplied with ufelefs 
feverity, for crimes either not proved, or 
in their nature impoflible; the filth and^ 
i horrors of a prifon, increafed by the moft 
' cruel tormentor of the miferable, uncer- 
tainty, ought to have roufed the attention 
of thofc whofe bufinefs is to diredt the opi- 
nions of mankind. 

The immortal Montesquieu has but 
flightly touched on this fubjedl. Truths 
which is eternally the fame, has obliged 
me to follow the fteps of that great man : 
but the ftudious part of mankind, for 
whom I write, will eafily diftinguifh the 
fuperftrudture from the foundation. I fhall 
be happy, if with him, I can obtain the 
fecret thanks of the obfcure, aad peaceful 
difciples of reafon, and philofophy; and 
excite that tender emotion, in which fen- 
fible minds fympathize with him, who 
pleads the caufe of humanity. 
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ESSAY 



CRIMES and PUNISHMENTS. 

, CHAP. I. 

Of the Origin <f Pmifiments. 

J**^5^^'*^AWS are the conditions, un- 
iB^*(^ r J^S^a ^^^ which men, naturally in- 
■ 3^2^<'^^ dependent, united themfelves 
^If^^^Jti in ibciety. Weary of living 
in a continual ftate of war, and of enjoy- 
ing a liberty which became of little value, 
from the uncertainty of its duration, they 
facrificed one part of it, to enjoy the reft in 
B 3 peac9 



6 AN E S S A Y ON 

peace and fecurity. The fum of all thefe 
portions of the liberty of each individual 
conffiituted the fcrvereignty of a nation ; and 
Was depofited in the hands of the fovereign, 
as the lawful adminiftrator. But it was 
not fufficient only to eftablifh this depofite ;, 
it was aJfo neceffary to defend it fKOm the 
tifurpation of each individual, wife will 
always endeavour to take away from the 
mafs, not only his own portion, but to en- 
croach oh that of others. Some motives, 
therefore, that ftrike the fenfes, were necef- 
fary to prevent the defpotifm of each indi- 
vidual from plunging fociety into its former 
chaos. Such hiotrves are thd punifhments 
eftablilhed againft the infractors of the laws. 
I fay, that motives of this kind are necef- 
fary ; becaufe, experience fhews, that the 
multitude adopt no eftablifhed principle of 
condudl; and becaufe, fociety is prevented 
from approaching to that diflblution, (to 
which, as well jife' all other parts of the 
phyiical, and jiibral world, it naturally 
NJendsj oiiiy by motives, that are the imme- 
diate objcifls of ferifo, and which being 
contifi\ially prefeilted to the ftiind, are fuf- 
ficient 
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licient to counterbalance the effefts of the 
|)aflions of the individual^ Which oppofe 
the general good. Neither the, power of 
eloquencb, nor the fublimeft truths, are fuf^ 
ficient to reftrain, for any length of timei 
thofe paflions, which are excited by the 
lively impreffions of prefent objects; 



CHAP. IL 

Of ihe Right to punijh. 

. • - ... ^ 

EVERY piinifhlneiit, which does hot 
arlfe froni abfolute neceffity, fays thfc 
great MontefqikieUy is tyrannical* A propo- 
iition which may be made taore general; 
thus; Every aft of authority of one mail 
over another, for which there is not art 
abfolute neceffity, is tyrannical. It is upon 
this then, that the fovereign's right to pu- 
hifh crimes is founded ; that is, upoii thi 
neceffity bf defending the public liberty; 
entrufted to his car6, ftom the ufurpation 
of individuals i and punifhments are juft 
in proportion, as the liberty, preferved by 
the fovereign^ is facred and valuable * 

B 4 Lsf 
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Let US confult the huqian heart, and 
there we fhall find the foundation of the 
fovereign's right to punifh ; for no advan- 
tage in moral policy can be lafting, which 
is not founded on the indelible fentiments 
of the heart of man. Whatever law devi- 
ates from this principle will always meet 
with a refiftance, which will deftroy it in 
the end; for the fmalleft force, continually 
applied, will overcome the moft violent mo- 
tion communicated to bodies. 

No man ever gaye up his liberty, merely 
for the good of the public. Such a chi- 
mera exifts only in romances. Every indi- 
vidual wifhes, if poffible, to be exempt 
from the con^padts, that bind the reft of 
mankind. 

The Qiultiplication of mankind, though 
ilow, being too great for the means, which 
the earth, in its natural ftate, ofiered to 
fatiisfy neceflities, which eyery day becam? 
morq numerous, obliged men to feparate 
af^ain, and form new focicties. Thefe 
naturally oppofcd the firft, and a ftate of 

irvar 
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war was transferred from individuals to 
nations. 



Thus it was neceflity that forced ftien 
to give up a part of their liberty; it is 
certain then, that every individual v^^ould 
chufe to put into the public ftock the 
fmalleft portion poffible ; as ' much only as 
was fufficient to engage others to defend 
It. The aggregate of thefe, the fmalleft 
portions poffible, forms the right of pu- 
nifhing : all that extends beyond this is 
abufe, not juftice. 

Observe, that by ju^ice I underftand 
nothing more, than that bond, which is 
neceffary to keep the intereft of individuals 
united; vs^ithout which, men v^^ould return 
to their original ftate of barbarity. All pu- 
nifliments, v^^hich exceed the neceffity of 
preferving this bond, are in their nature 
unjuft. We fhould be cautious how we 
aflbciate with the word Jti/iice, an idea of 
any thing real, fuch as a phyfical power, 
or a being that actually exifts. I do riot, 
by any means, fpeak of the juftice of God, 

which 
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^hich is of another kind; and refers imihcS^ 
diately to rewards and punifhments in a 
life to come. 

CHAP. III. 

Coi\fequenc€s of the foregoing Principles^ 

THE laws only can determine the pu-^ 
nifhment of crimes ; and the autho- 
iity of making penal laws can only refide 
i^ith th6 legiflator, who repfefehts the 
whole fociety, united by the fecial compad:. 
No magiftrate then (as he is one of the 
fociety) Can, with juftice, inflidt on any 
bthef member of thd fame fociety, punifh-^ 
hierit, thait is not ordained by the law^.' 
But as a punifhment, increafed beyond thd 
degree fixed by the law, is the jufl piinifh- 
ineht, with tlie iddifiori of another; \t 
follows, that ho fhagifti-ate, even under a 
j[)retence of zeal, br the public good, (hould 
Increafe the punifhment already determined 
by the laws; 
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If every individual be bound to fociety, 
fociety is equally bound to him, by a con- 
traft, which from its liature, equally binds 
both parties.. This obligation, which de- 
fcends from the throne to the cottage, and 
equally birids the higheft, and loweft of 
iliankindj lignifies nothing more, than 
that it is the iritereft of all, that conven- 
tidris, which are ufeful to the greateft 
number, fhoUld be punctually obferved. 
The violation of this compadt by any indi- 
vidual, is an introduiflion to anarchy. 

The fovereign, who repfdferits the foci- 
ety itfelf, can only make general laws, to 
bind the members ; but it belongs not to 
him to judge whether any individual has 
violated the focial compad:, or incurred 
the punilhment in confequence. For in 
this cafe, theVe are two parties, one repre- 
fented by the fovereign, who iniifts upon 
the violation of the contraA, and the. other 
is the perfon accufed, who denies it. It is 
heceifary then that there fhould be a third 
perfon to decide this conteft; that is to fay^ 
h judge, or magiftrate, from whofe deter- 
mination 
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miriation there jfhould be no appeal; anti 
this determination fhould confift of a fim* 
pie affirmation, or negation of faft. 

If it can only be proved, that the feve- 
rity of punifhments, though not immedi- 
ately contrary to the public good, or to 
the end for which they were intended, viz, 
to prevent crimes, be ufelefs; then fuch 
fe verity would be contrary to thofe bene- 
ficent virtues, which are the confequence 
of enlightened reafon, which inftrufts the 
fovereign to wifh rather to govern men in 
a ftate of freedom and happinefs, than of 
flavery. It would alfo be contrary to juf- 
tice^ and the focial compad:. 

C HA P. IV. 

Of the Irrterpretation of Laws. 

JUDGES, in criminal cafes, have no 
right to interpret the penal laws, be- 
caufe they are not legiflators. They have 
not received the laws from our anceftors as 
a domeftic tradition, or as the will of a 

tellator. 
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teftator, which his heirs, and executors, 
are to obey; but they receive them from a 
fociety a(flually exifting, or from the fove- 
reign, its reprefentative. Even the autho- 
rity of the laws, is not founded on any 
pretended obligation, or antient conven- 
tion; which muft be null, as it cannot 
bind thofe who did not exift at the time 
of its inftitution ; and unjuft, as it would 
reduce men, in the ages following, to a 
herd of brutes, without any power of 
judging, of adling. The laws receive their 
force and authority from an oath of fide- 
lity, either tacit, or expreffed, which living 
fubjefts have fworn to their fovereign, in 
order to reftrain the inteftine fermentation 
of the private interefts of individuals. 
From hence fprings their true and natural 
authority. Who then is their lawful inter- 
preter ? The fovereign, that is, the repre- 
fentative of fociety, and not the judge, 
whofe office is only to examine, if a man 
have, or have not committed an acftion 
contrary to the laws. 



In 
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In every criminal caufe the judge fhould 
reafon fyllogiftically. The major fhould 
be the general law ; the minora the confor- 
mity of the aftion, or its oppofition to the 
laws; the conckifiony liberty, or punifli- 
ment. If the judge be obliged by the 
imperfedlion of the laws^ or chufes, to 
make any other, or more fyllogifms than 
this, it will be an introduction to imcer-^ 
tainty. 

There is nothing mgre dangerous thaa 
the pommon axiom : the fpirit of the laws 
is to be cojifidered. To adopt it is to give 
way to the torrent of opinions. This may 
feem a^ paradox to vulgar minds, which are 
more ftrongly aifedted by the fmalleft dif- 
order before their eyes, than by the mofl 
pernicious, though remote, confequences 
produced by one falfe principle adopted by 
a nation. 

Our knowledge is in proportion to tlie 
number of our ideas. The more complex 
thefe are, the greater is the variety of pofi- 

tions 
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tioiis in which they may be confidered. 
Every man hath his own particular point of 
view, and at different times, fees the fame 
objedts in very different lights. The fpirit 
of the laws will then be the refult of the 
good, or bad logic of the judge ; and this 
will depend on his gqod or bad digeflion ; 
on the violence of his paffions ; on the 
rank, and condition of the accufed, or on 
his connections with the judge ; and on all 
thofe little circumflances, which change 
the appearance of objefts in the fluctuating 
mind of man. Hence we fee the fate of 
a delinquent changed many times in paf- 
fing through the different courts of judica- 
ture, and his life and liberty, vidims to 
the falfe ideas, or ill humour of the judge ; 
who miftakes the vague refult of his own 
confufed reafoning, for the jiift interpreta- 
tion of the laws. We fee the fame crimes 
punifhed in a diffefent manner at different 
times in the fame tribunals; the confe- 
quence of not having confulted the con- 
ftant, and invariable voice of the laws, 
but the erring inflability of arbitrary in- 
terpretation. 

The 
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The diforders, that may arife froih d 
rigorous obfervance of the letter of penal 
laws, are not to be compared with thofe 
produced by the interpretation of them* 
The firft are temporary inconveniences 
' which will oblige the legiflator to corred: 
the letter of the law, the want of precife- 
nefs, and uncertainty of which has occa- 
fioned thefe diforders; and this will put 
a ftpp to the fatal liberty of explaining; 
the fource of arbitrary and venal declama- 
tions. When the code of laws is once 
fixed, it fliould be obferved in the literal 
fenfe, and nothing more is left to the 
judge, than to determine, whether an 
adlion be, or be not conformable to the 
written law. When the rule of right 
which ought to diredl the adions of the 
philofopher, as well as the ignorant, is a 
matter of controverfy, not of fad:, the peo-* 
pie are flaves to the magiftrates. The def- 
potifm of this multitude of tyrants, is more 
infupportable, the lefs the diftance is 
between the oppreflbr and the opprefled ; 
more fatal than that of one, for the tyranny 
of many is not to be fhaken off, but by 

having 
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having recourfe to that of one alone* It is 
more cfuel, as it meets with more oppo- 
fition, and the cruelty of a tyrant is not in 
proportion to his ftrength, but to the obfta- 
cles that oppofe him; 

These are the means, by which fecu- 
rity of peffon and property is beft obtained ; 
which is juft, as it is the purpofe of Unit- 
ing in fociety; and it is ufeful, as each 
perfon iriay calculate exadily the inconve- 
niences attending every crime* By thefe 
means, fubjefts will acquire a ipirit of 
independance and liberty ; however it may 
appear to f hofe, who dare to call the weak- 
neis of fubmitting blindly to their caprici- 
ous and interefted opinions, by the facred 
name of.virtue* 

These principles will difpleafe thofe, 
^ho have made it a rule with themfelves> 
to tranfmit to their inferiors the tyranny 
Ihey fufFer from their fuperiors^ I fliould 
have every thing to fear, if tyrants were to 
read my book ; but tyrants never read. 

G GHAP* 
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CHAP. V. 

Of the Obfcurity of Laws. 

IF the power of interpreting laws be a^. 
. evil, obfcurity in them muft be another, 
as the former is the confequence of the 
latter. This evil will be ftill greater, if 
the l^ws be written in a language un- 
' knqwn to the people ; vvho, being ignorant 
of the confequences of their own adtions, 
become neceflarily ' 4ependant on a few, 
y^ho are interpreters of the lavvs, which, 
inftea^ of being public, and general, arc 
thus rendered private, ahd particular. 
What muft we think of mankind, when 
we refled, that fuch is the eftablifhed 
puftom of the greateft part of our polifhed, - 
^nd enlightened Europe ? Crimes will be 
kfs frequent, in proportion as the code 
of laws . is more univerfally read, a:nd un- 
derftpod ; for there is no doubt, but that 
the eloquence of the paffions is greatly 
gffifted hy the ignorance, and uncertainty 
of punifhments, 

Hencij 
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Hence it follows, that without writ- 
ten laws, no fociety will ever acquire a 
fixed form of government, in which the 
power is vefted in the whole, and not in 
lany part of the focfety ; and in which, the 
laws are not to be altered, but by the will 
of the whole, nor corrupted by the force 
of private intereft. Experience and rqafon 
fliews us, that the probability of human 
traditions diminiflies in proportion as they 
are diftant from their fources. How then 
can laws refiA the inevitable force of time, 
if there be not a lafting monument of th^ 
focial eompadt ? 

Hence, we fee the ufe of printing, 
which alone makes the public, and not a 
fe\Y individuals, the guardians and defen- 
ders of the laws. It is this art, which, by 
^fFufing literatufe, has gradually diffi- 
pated the gloomy fpirit of cabal and in-^ 
trigue. To this art it is owing, that the 
atrocious crimes of our anceftors, who 
were alternately flaves, and tyrants^ are 
become lefs frequent, Thofe who are 
acquainted with the hiftory of the two or 

C a three 
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three laft centuries, may obferve, how^ 
from the lap of luxury and effeminacy, 
have fprung the mdft tender virtues, hu- 
manity, benevolence, and toleration of hu- 
man errors. They may contemplate the 
effedls of, w^hat was fo improperly called, 
ancient funplicity, and good faith ; huma- 
nity groaning under implacable fuperftiti- 
on ; the avarice and ambition of a few, 
ftaining, with human blood, the thrones 
and palaces of kings ; fecret treafons, and 
public maflacres ; every noble a tyrant ovet 
the people 5 and the minifters of the gofpel 
of Chrift, bathing their hands in blood, in 
the name of tlie God of all mercy. Wc 
may talk as we pleafe of the corruption and 
degeneracy of the prefcnt ^ge, but happily 
we fee no fuch horrid examples of cruelty 
and oppreflion. 



CHAP. 
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CHAP. VI. 

\ 

t 

t 

Of the Proportion between Crimes and 

Punijhments. 

IT is not only the common intereft of 
mankind, that crimes fhould not be 
committed, but that crimes of every kind 
fliould be lefs frequent, in proportion to 
the evil they produce to fociety. There- 
fore, the means made ufe of by the legif- 
kture to prevent crimes, fhould be more 
pow^erful, in proportion as they are de- 
ftrudive of the public fafety and happinefs, 
and as the inducements to commit them 
are ftronger. Therefore there ought to be 
a fixed proportion betweeij crimes and pu- 
nishments. 

It is impoflible to prevent entirely all 
the diforders vv^hich the paffions of mankind 
caufe in fociety, Thefe diforders increafe 
in proportion to the number of people, 
and the oppofition of private interefts. If 
we confult hiftory, we fhall find them 

C 3 increafing, 



.•^ 



/ ' 



22 ANESSAYOK 

increafing, in every ftate, with the extent 
of dominion. In political arithmetic, it is 
neceflary to fubftitute a calculation of pro- 
babilities, to mathematical exadtnefs. That 
force, which continually impels us to our 
own private intereft, like gravity, adls in- 
cefTantlyy unlefs it meets with an obftacle 
to oppofe it. The efFedts of this force are 
the confufed feries of human aftions. Pu- 
nifliments, which I would call political 
obftacles, prevent the fatal efFedts of private 
intereft, without deftroying the impelling 
caufe, which is that ferifibility infeparable 
from man. The legillator adts, in this caie, 
like a ikilful architedt, who endeavours to 
counteradt the force of gravity, by Com- 
bining the circumftances which may con- 
tribute to the ftrength of his edifice. 

The neceffity of uniting in fociety be- 
ing granted, together with the conven- 
tions, which the oppofite interefis of indi- 
viduals muft neceffarily require, a fcale of 
crimes may be formed, of which the firff 
degree fliould confift of thofe, which im- 
mediately tend to the diflblution of fociety, 

and 
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and the laft, of the fmalleft poflible injuftice 
done to a private member of that fociety. 
Between thefe extremes will be compre- 
hended; all actions contrary to the public 
good, which arc called criminal, and which 
defcend by infenfible degrees, decrealing 
from the higheft to the loweft • If mathe- 
matical calculation could be applied to the 
oblcure and infinite combinations of hu- 
man adtions, there might be a correfpond- 
ing fcale of punifhments, defcending from 
the gfeateft to the leaft; but it will be 
fufEcient that the wife legiflator mark the 
principal divifions, without difturbing the 
order, left to crimes of xhtjirji degree^ be 
affigned punifhments of the laji. If there 
were an exaft and univerfal fcale of crimes 
and punifhments, we fhould there have a 
common meafure of the degree of liberty 
and flavery, humanity and cruelty of diffe- 
rent nations: 

Any action, which is riot comprehended 
in the above-mentioned fcale, will not be 
called a crime, or punifhed as fuch, except 
by thofe who have an intereft in the deno- 

C 4 mination: 



J4 ANESSAYON 

mination. The uncertainty of the extreme 
points of this fcale, hath produced a fyfteni 
pf morality which contradicts the laws ; a 
multitude of' laws that contradict each 
other; and many, which expofe the befl 
men to the fevereft puniflaments, rendering 
the ideas of vice and virtue vague and fluc- 
tuating, and even their exiftence doubtful, 
Hence that fatal lethargy of political bodies, 
which terminates in their deftrudtion. 

Whoever reads, with a philofophic 
eye, the hiftory of nations, and their laws, 
will generally find, that the ideas of virtu^ 
and vice, of a good or a bad citizen, changes 
with the revolution of ages ; not in pro- 
portion to the alteration of circumflances, 
and consequently conformable to the com- 
mon good \ but in proportion to the paffions 
and errors by which the different law-givers 
were fucceffively influenced. He will fre- 
quently obferve, that the paflions and vices 
pf one age, are the foundation of the mo- 
rality of the follov^ing ; that violent paflion,,, 
the ofTspring of fanaticifm and enthufiafm, 
|)?ing weakened by time, which reduces all 
' * ^ ' ' the 
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the phenomena of the natural and moral 
world to an equality, become, by degrees, 
the prudence of the age, and an ufeful in- 
ftrument in the hands of the powerful, or 
artful politician. Hence the uncertainty 
o£ our notions of honour and virtue ; an 
uncertainty which will ever remain, be- 
caufe they change with the revolutions of 
time, and names furvive the things they 
originally fignified ; they change with the 
boundaries of ftates, which are often the 
"fame both in phyfical and moral geo- 
graphy. 

Pleasure and pain are the only 
fprings of aftion in beings endowed with 
fenfibility. Even amongft the motives 
which incite men to acfts of religion, thtj 
invifib|e legiflator has ordained rewards 
and punifhments. From a partial diftribu- 
tion of thefe, will arife that contradiftion, 
fo little obferved, becaufe fo common ; I 
mean^ that of punifhing by the laws, the 
crimes which the laws have occafioned. If 
an equal punifhment be ordained for two 
cr;mes that injure fociety in different de- 
grees. 
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grees, there is nothing to deter men from 
committing the greater, as often as it is at- 
tended with greater advantage.' 



CHAP. VIL 

i 

0/ ejiimating the Degree of Crimes. 

THE foregoing refledtibns authorife me 
to aflcrt, that crimes are only to be 
meafured by the injury done to fociety. 

They err, therefore, who imagine, that 
a crime is greater or lefs, according to the 
intention of the perfon by whom it is com- 
mitted ; for this will depend oft the actual 
impreflion of objeds on the fenfes, and on 
the previous difpofition of the toind ; both 
which will vary in different perfons, and 
even in the famie perfon at different times, 
according to the fucceffion of ideas, paflioris, 
and circumflances. Upon that fyflem, it 
would be neceffary to form, not only a par- 
ticular code for every individual, but a new 
penal law for every crime. Men, often 
with the beft intention, do the greatefl: in- 
jury 
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jury to fociety, and with the worft do it the 
moft effential fervices. 

Others have eftitnated crimes rather by 
the dignity of the perfon oiFended, than by 
their confequences to fociety. If this were 
the true ftandard, the fmalleft irreverence 
to the divine Being ought to be puniflied 
with infinitely more feverity, than the af- 
faflination of a monarch. 

In (hdrt, others have imagined, that the 
greatnefs of the fin fhould aggravate the 
crime. But the fallacy of this opinion will 
appear on the flighteft confideration of the 
relations between man and man, and be- 
tween God and man. The relations be- 
tween man and man are relations of equa- 
lity. Neceflity alone hath produced, from 
the oppofition of private paflions and in- 
terefts, the idea of public utility, which is 
the foundation of human juftice. The 
other are relations of dependance, betweea 
an imperfeft creature and his Creator, the 
moft, perfjdt of beings, who has referved 
to himfelf the fole right of being both law- 
giver. 
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giver, and judge ; for he alone can, without 
injuftice, be, at the fame time, both one 
and the other. If he hath decreed eternal 
punifliments for thofe who difobey his 
will, (hall an infedl dare to put himfelf irj 
the place of divine juftice, or pretend to 
punifh for the Almighty, who is himfelf 
all fufficient ; who cannot receive impref- 
fions of pleafure, or pain, and who alone, 
of ail other beings, afts without being 
a(3;ed upon ? The degree of fin depends on 
the malignity of the heart, which is im- 
penetrable to finite beings. How then can 
the degree of fin ferve as a ftandard to de- 
termine the degree of crimes ? If that 
were admitted, men may punifti when God 
pardons, and pardon when God condemns ; 
and thus a<ft in oppofition to the fupreme 
Being. 



CHAP. 
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CHAP. VIII. 

Of the Divifion of Crimes* 

WE have proved, then, that crimes are 
to be eftimated by the injury done to 
fociety. This is one of thofe palpable truths, 
which> though evident to the meaneft ca- 
pacity, yet, by a combination of circum- 
llances, ate only known to a few thinking 
men in every nation, and in every age- 
But opinions, worthy only of ths deipotilin 
of Afia, and paffions, armed with power 
and authority, have, generally by infen- 
fible, and fometimes by violent impreflions 
on the timid credulity of men, effaced 
thofe iimple ideas, which perhaps confti- 
tuted the firjft: philofophy of infant fociety. 
Happily the philofophy of the preient en- 
lightened age feems again to conduct us to 
the fame principles, and with that degree 
of certainty, which is obtained by a ra- 
tional examination, and repeated expe-^ 
rience 

A SCRU- 
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A SCRUPULOUS adherence to order 
would require, that we fliould now exa- 
mine and diftinguifli the different fpecies 
of crimes, and the modes of punifhment ; 
but they are fo variable in their nature, 
^ from the different circumftances of ages, 
and countries, that the detail would be 
tirefome and endlefs. It will be fufficient 
for my purpofe to point out the mofl ge- 
neral principles, and the mofl common 
and dangerous errors, in order to undeceive, 
as well thofe who, from a miflaken zeal 
for liberty, would introduce anarchy and 
confufion, as thofe, who pretend to reduce 
fociety in general to the regularity of a 
convent. 

Some crimes are immediately deflruc- 
tive of fociety, or its reprefentative ; others 
attack the private fecurity of the life, pro- 
perty, or honour of individuals ; and a 
third clafs confifts of fuch a^ftions, as are 
contrary to the Jaws which relate to the 
general good of the community. 
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The firft, which are of the higheft de- 
gree, as they are moft deilruftive to fo- 
fociety, are called crimes of Leze-majejiy.^ 
Tyranny, and ignorance, which have con- 
founded the cleareft terms and ideas, have 
given this appellation to crimes of a diffe- 
rent nature, and cpnfequently have efta- 
J3lifhed the fame punifhmcnt for each ; and 
on this occalion, as on a thoufand others, 
men have been facrificed, vidtims to a 
word. Every crime, even of the moft pri- 
vate nature, injures fociety; but every crime 
does not threaten its immediate deftrud:ion. 

« 

Moral, as we|l a.s phyfipal actions, have 
their fpherc of adtivity differently circum- 
fcribed, like all the movements of nature, 
by time and fpace ; it is therefore a fophi- 
ftical interpretation, the comn^on philofo- 
phy of flaves, that would confound the 
limits of things, eftablifhed by eternal 
truth. 

To thefe fucceed crimes which are 
deftruftive of the fecurity of individuals. 
This fecurity being the principal end of 

all 

* High-Treafon. 
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all fociety, and to which every citizen 
hath an undoubted right, it becomes in- 
diipenfably neceflary, that to thele crimes 
the greateft of punifhments fliould be af- 
figned. 

The opinion, that every member of 
fbciety has a right to do any thing, that is 
not contrary to the laws, without fearing 
any other inconveniences, than thofe which 
are the natural confequences of the adiiori 
itfelf, is a political dogma, which fhould 
be defended by the laws, inculcated by thei 
nlagiftrates, and believed by the people ; a 
facred dogma, without which there can be 
no lawful fociety; a juft recompence for 
our facrifice of that univerfal liberty of ac- 
tion, common to all fenfible beings, and 
only limited by our natural powers. By 
this principle our minds become free, aftive^ 
and vigorous ; by this alone we are infpired 
with that virtue which knows no fear, fo 
diiFerent from that pliant prudence, wor- 
thy of thofe only who can bear a preca- 
rious exiftence* 

At-* 
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Attempts, therefore, againft the life, 
and liberty of a citizen, are crimes of the 
higheft nature. Under this head we com^ 
prehend not only aflaflinations, and rob-* 
beries, committed by the populace, but by 
grandees and magiftrates ; whofe example 
adts with more force, and at a greater 
diftance, deftroying the ideas of juftice and 
duty among the fubjed:s, and fubftituting 
that of the right of the ftrongeft, equally 
dangerous to thofe who exercife it, and to 
thofe who fuifer. 



CHAP. IX. 

Of Honour. 

THERE is a remarkable difference be- 
tween the civil laws, thofe jealous 
guardians of life and property, and the laws 
of what is called honour y which particu-, 
larly refpedls the opinion of others. Ho- 
nour is a term, which has been the foun- 
dation of many long and brilliant rea- 
fonings, without annexing to it any pre- 

D cife, 
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cife, or fixed idea. How miferable is th^ 
condition of the human mind, to which 
the moft diftant, and leaft eflential mat- 
ters, the revolutions of the heavenly bodies > 
are more diftindtly known, than the moft 
interefting truths of morality, which are 
always confufed and fludluating, as they 
happen to be driven by the gales of paf- . 
fion, or received and tranfmitted by ig- 
norance ! But this will ceafe to appear 
ftrange, if it be confidered, that as ob- 
jedls, when too near the eye, appear con- 
fufed, fo the too great vicinity of the ideas 
of morality, is the reafon why the fimple 
ideas, of which they are compofed, are 
eafily confounded; but which muft be 
feparated, before we can inveftigate the 
phenomena of human fenfibility ; and the 
intelligent obferver of human nature will 
ceafe to be furprifed, that fo many ties, 
and fuch an apparatus of morality, are 
neceffary to the fecurity, and happinefs of 
mankind. 

Honour, then, is one of thofe com- 
plex ideas, which are an aggregate not 

only ^ 
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only of fimple ones, but of others fo com-^ 
plicated, that in their various modes of 
afFedting the human mind, they fome- 
times admit> and fometimes exclude part 
of the elements of which they are coni- 
pofed ; retaining only fome few of the moff 
common, as many algebraic quantities ad-^ 
mit one conimon divifor: To find this 
common divifor of the different ideas at- 
tached to the word honour, it will be ne- 
celTary to go back to the original formatiori 
of fociety. 

The firfllaws, and the firfl magiflrates> 
owed their exiflence to the neceflity of 
preventing the diforders, which the natu- 
ral defpotifm of individuals would una- 
voidably produce w This was the objed: of 
the eflablifhment of fociety, and was either 
in reality, or in appearance, the princi- 
pal defign of all codes of laws, even the 
moft pernicious i But the more intimate 
Connexions of men^ and the progrefs of 
their ; knowledge, gave rife to an infinite 
number of neceHities> and mutual ails of 
friendfliip, between the members of fociety; 

D i Thefe' 
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Thcfe neceffities were not foreleen by die 
laws, and could not be fatisfied by the 
adhial power of each individual. At this 
epocha began to be eftablifhed the def- 
potifm of opinion, as being the only means 
of obtaining thofe benefits, which the law 
could not procure, and of removing thofe 
evils, againft which the laws were no fe- 
curity. It is opinion, that tormentor of the 
wife, and the ignorant, that has exalted 
the appearance .of virtue above virtue it- 
felf. Hence the efteem of men becomes 
not only ufeful, but neceiTary to every one, 
to prevent his finking below the common 
level. The ambitious man grafps at it> 
as being neceffary to his defigns ; the vain 
man fues for it, as a teflimony of his me- 
rit ; the honefl man demands it, as his 
due ; and mofl men confider it as neceffary 
to their exiffcence. 

Honour, being produced after the for- 
mation of fociety, could not be a part of 
the common depoiite, and therefore, whilfl. 
we adt under its influence, we return, for 
that inftant, to a flata of nature, and with- 
draw 
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draw ourfelves from the laws, which, in 
this cafe, are infirfHcient for our protec- 
tion. 

Hence it follows, that in extreme po- 
litical liberty, and in abfolute defpotifm, 
all ideas of honour difappear, or are con- 
founded with others. In the firft cafe, 
reputation becomes ufelefs from the defpo- 
tifm of the laws ; and in the fecond, the 
defpotifm of one man, annulling all civil 
exiftence, reduces the reft to a precariou$ 
and temporary perfonality. Honour then 
is one of the fundamental principles of 
thofe naonarchies, which are a limited def-, 
potifm, and in thefe, like revolutions in 
defpotic ftates, it is a momentary return M 
^ ft^te of nature, apd original equality. 
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C H A P* X. 

Of Duelling. 

FROM the neceffity of the efteem of 
others, have arifen fingle combats, and 
tjiey have been eftablifhed by the anarchy 
of the laws. They are thought to have 
been unknown to the ancients -, perhaps 
becaufe they did not aflemble in their tem- 
ples, in their theatres, or with their friend§, 
fufpicioufly armed with fwords ; and, per-. 
h;?ps, becaufe fingle combats were a com- 
mon fped:acle, exhibited to the people by. 
gladiators, who were flaves, and whom free- 
luen difdained to imitate. 

In vain have the laws endeavoured to 
abolifh this cuftom, by punifhing the of- 
fenders with death. A man of honour, de- 
prived of the efteem of others, forefees that 
he muft be reduced, either to a folitary 
exiftence, infupportable to a focial creature, 
pr become the objedl of perpetual infult * 

con- 
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fiderations fufficient to overcome the fear 
of death. v^ 

What is the reafon, that dui?ls are 
not fo frequent among the eommon people, 
as amongft the great ? Not only becaufe 
they do not wear fwords, but becaufe, to 
men of that clafs, reputation is of lefs 
importance, than it is to thofe of a higher 
rank, who conmionly regard each other 
with diftruft and jealoufy. 



«* 



Jt may not be without its ufe to repeat 
here, what has been mentioned by other 
writers ^ viz. that the beft method of pre- 
venting tljds crime is to punifh the aggref- 
fpr, that is, the perfon who gave occafion 
to the duel, and to acquit him, who, with- 
out any fault on his fide, is obliged to de- 
fend that, which is not fufHciently iecured 
to him by the laws. 



p 4 CHAP, 
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CHAP. XL 



€f Crimes^ which dijiurb the public 

Tranquillity. 

ANOTHER clafs of crimes are tbofe 
which difturb the pubHc tranquillity 
and the quiet of the citizens -, fuch as tu- 
mults and riots in the public flrreets, which 
are intended for commerce and the paflage 
of the inhabitants y the difcourfes of fana- 
tics, which roufe the paflions of the curi- 
ous multitude, and gain ftrength from the 
number of their hearers, who, though 
deaf to calm and folid reafoning, are al- 
ways afFedled by obfcure and myfterious 
cnthufiafin. 

The illumination of the ftrects, during 
the night, at the public expence ; guards 
ftationed in different quarters of the city; 
the plain and moral difcourfes of religion, 
referved for the filence and tranquillity of 
churches, and protedted by authority ; and 

harangues 
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harangues in fupport of the intereft of the 
public, delivered only at the general meet- 
ings of the nation, in parliament, or where 
the fovereign refides ; are all means to pre- 
vent the dangerous efFqdts of the mifguided 
paffions of the people. Thefe fhould be 
the principal objcdls of the vigilance of a 
magiftratc, and which the French call 
Police I but if this magiftrate fhould ad in 
an arbitrary manner, and not in conformity 
to the code of laws, which ought to be in the 
hands of every member of the community, 
he opens a door to tyranny, which always 
furrounds the confines of political liberty. 

I DO not know of any exception to this 
"general axiom, that Every member offociety 
Jhould know when he is criminaly and when 
innocent. If cenfors, and, in general, ar- 
bitrary magiftrates, be neceffary in any go- 
vernment, it proceeds from fome fault in 
the conftitution. The uncertainty of crimes 
hath facrificed more viftims to fecret tyran- 
ny, than have ever fufFered by public and 
folemn cruelty. 

What 
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What are, in general, the proper pu? 
nifliments for crimes ? Is the puniflimpnt of 
death really ufeful^ or nepeflary for the fafety 
or good order of fociety ? Are tortures and 
torments confiftent with jiijiicey or do they 
anfwer the ^^^propofed by the laws ? Which 
is the beft method of preventing crimes ? 
Are the fame punifhments equally ufeful at 
all times ? What influence havp they on 
manners ? Thefe problems fhould be folved 
wijh that geometrical precifion, which the 
mift of fophiflxy, the feduftion of elo- 
quence, and the timidity of doubt, are un-- 
able to reiifl. 

If I have no other merit than that of 
having firft prefented to my country, with 
a greater degree of evidence, what other 
nations have written, and are beginning 
to praftife, I fhall account myfelf fortu-. 
nate ; but if, by fupporting the rights of 
mankind and of invincible truth, I fhall 
contribute to fave from the agonies of 
death one unfortunate vidlim of tyranny, 
or of ignorance, equally fatal ; his bleffing 
and tes^rs of tranfport, will be a fufScient 

con-r 
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confolation to me for the contempt of all 
ijiankind. 



CHAP. XII. 



Of the Intent of Punijhments. 

FROM the foregoing confideratlons it is 
evident, that the intent of punishments, 
is not to torment a fenfible being, nor to 
undo a crime already committed. Is it 
poffible that torments and ufelefs cruelty, 
the inftrument of furious fanaticifm, or the 
impotency of tyrants, can be authorifed by 
a political body ? which, fb far from being 
influenced by paffion, fliould be the cool 
moderator of the paflions of individuals. 
Can the groans of a tortured wrretch recall 
the time paft, or reverfe the crime he has 
committed ? 

The end of punifhment, therefore, is 
no other, than to prevent the criminal from 
doing further injury to fociety, and to 
prevent others from committing the like. 

offence. 
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offence. Such punifhments, therefore, and 
fuch a mode of inflid:ing them, ougjit to 
be chofen^ as will make the ftrongeft and 
moft lafting impreffions on the minds of 
others, with the leaft torment to the body 
of the criminal. 



CHAP. XIII. 

Of the Credibility of Witnejfes^ 

TO determine exa<aiy the credibility of 
a witnefs, and the force of evidence, 
is an important point in every good legi- 
Hation. Every man of common fenfe, that 
.is, every one whofe ideas have fome con- 
nexion with each other, and whofe fenfa- 
tions are conformable to thofe of other 
men, may be a witnefs ; but the credibi- 
lity of his evidence will be in proportion 
as he is interefted in declaring or conceal- 
ing the truth. Hence it appears, how 
frivolous is the reafoning of thofe, who 
rejeft the teftimony of women on account 
of their weaknefs ; how puerile it is, ^ot 

to 
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to admit the evidence of thofe who arc? 
under fentence of death, becaufe they are 
dead in law; and how irrational to ex- 
clude perfons branded with infamy : for in 
all thefe cafes they ought to be credited, 
when they have no intereft in giving falfe 
teftimony. 

The crediBility of a witnefs, then, Ihould 
only diminifh in proportion to the hatred, 
friendfhip, or connexions, fubfifting be- 
tween him and the delinquent. One wit-- 
nefs is not fufficient ; for whilft the accufed 
denies what the other affirms> truth remains 
fufpended, and the right that every one 
has to be believed innocent, turns the ba- 
lance in his favour. 

The credibility of a witnefs is the lefs, 
as the atrocioufnefs of the crime is greater, 
from the improbability of its having been 
committed i as in cafes of witchcraft, and 
a<3:s of wanton cruelty. The writers on 
penal laws have adopted a contrary prin- 
ciple, viz. that the credibility of a witnefs 
is greater, as the crime is more atrocious- 

Behold 
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Behold theit inhuman maxim, diftated hf 
the moft cruel imbecility. In atrociJ}imis\ 
ieviores conjeSlurce fufficinnt & licet judici 
jura tranfgredu Let us tranflate this fen- 
tence, that mankind may fee one of the 
many unreafonable principles to which they 
are ignorantly fubjedl. /;/ the moji atrocious 
crimes the Jlighteji coijeSlures are fiifficienty 
iind the judge is allonved to exceed the limits of 
the law. The abfurd practices of legiflar^ 
tors, are often the effeft of timidity, which 
is a principal fource of the contradictions 
of mankind. The legiflators, (or rather 
lawyers, whofe opinions, when alive, were 
interefted and venal, but which after their 
death become of decifive authority, and are 
the fovereign arbiters of the lives arid for- 
tunes of men) terrified by the condemna- 
tion of fome innocent perfon, have bur- 
thened the law with pompous and ufelefs 
formalities, the fcrupulous obfervance of 
which will place annarchical impunity on 
the throne of juftice; at other times, per- 
plexed by atrocious crimes of difficult proof, 
they imagined themfelves under a neceffity 
of fuperceding the very formalities efta- 

blifhed 
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fclifhed by themfelves ; and thus, at one 
time, with defpotic impatience, and at an-* 
other with feminine timidity, they trans- 
form their folemn judgments into a game 
of hazard- 

But to return. In the cafe of witch- 
craft, it is much more probable, that a num- 
ber of men fhould be deceived, than that 
any perfon fhould exercife a power which 
God hath tefufed to every created being. 
In like manner, in cafes of wanton cruelty, 
the prefumption is always againft the ac- 
Gufer, for no man is cruel without fome in- 
tereft, without fome motive of fear or hate. 
There are no fpontaneous or fuperfluous 
fentiments in the heart of man ; they are 
all the refult of imprefSons on the fenfes. 

The credibility of a witnefs may alio 
be diminifhed, by his being a member of a 
private fociety, whofe cuftoms and princi- 
ples of conduft are either not known, or 
are different from thofe of the public. 
Such a man has not only his own paflions, 

but 
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but thofe of the fociety of which he is a 
member. 

Finally, the credibility of a witnefs 
is null, when the queftion relates to the 
words of a criminal ; for the tone of voice, 
the gefture, all that precedes, accompa- 
nies and follows, the different ideas which 
men annex to the fame words, may fo al- 
ter and modify a man's difcourfe, that it 
is almoft impoffible to repeat them precifely 
in the manner in which they were fpoken. 
Befides, violent and jincommon ad:ions, 
fuch as real crimes, leave a trace in the 
multitude of circumftances that attend them, 
and in their effedts ^ but words remain only 
in the memory of the hearers, who are 
commonly negligent or prejudiced. It is 
infinitely eafier then to found an accufation 
on the words, than on the aftions of a 
man ; for in thefe, the number of circum- 
ftances, urged againft the accufed, aflFord 
him variety of means of juftification. 



CHAP. 
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CHAP* XIV. 

Of Evidence and the Proofs of a CrlniU. 
and of the Form of Judgment i 

THE following genefal theorem is of* 
great ufe in determining the certainty 
6f a fad:. When the proofs of a crime are 
dependant on each dther^ that is, when 
the evidence of each witnefs^ taken fepa- 
rately, proves nothing ; or when all the 
proofs are dependant upon one, the num- 
ber of proofs neither increafe nor diminifh 
the probability of the faift ; for the force of 
the Mrhble is rto greater than the fofce of 
that on which they depend i and if thid 
fails, they all fall to the ground* When 
the proofs are independant on each other, 
the probability of the fadt increafes in pro- 
portion to the number of proofs ; for the 
falfhood of one docs not diminifh the vera- 
city of another. 

It miy feem extraordiriary, that I fpeak 
of probability with regard to crimes, which, 
to diferve a punifhment, mud be certain* 

E But 
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But this paradox will vanifh, when it » 
Gonfidered, that, ftriftly fpeaking, moral 
certainty is only probability ; but which is 
called a certainty, becaufe every man in his 
fenles aflents to it from an habit produced 
by the neceflity of adting, and which is ante-* 
rior to all fpeculation. That certainty which 
is neceflary to decide, tliat the accufed is 
guilty, is the very fame which determines 
every man in the moll important tranfac-- 
tions of his life. 

The proofs of a crime maybe divided^ 
into two claiTcs, perfed: and imperfedl. I 
call thofe perfedt which exclude the pof- 
IJbility of innocence; imperfedt, thofe which: 
do not exclude this pollibility. Of the firft^ 
one only is fufficient for condemnation ; of 
the fecond, as many are required as form a- 
perfect proof ; that is to fay, that though; 
each of thefe, feparately taken, does not 
exclude the poflibility of innocence, it is 
neverthelefs excluded by their union. It 
(liould be alio obfcrved, that the imper- 
fedl proofs, of which tlie accufed, if inno- 
cent^ 
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cent, might clear himfelf, and does not# 
become perfedl* 

Bur it is muck tafief t6 feel this Moral 
certainty of pspofis, than to define it ex-» 
adUy. For this reafon^ L think it an excels 
lent law which eftablifhes affiftants to the 
principal judge, and thofe chofen by lot ; 
for that ignorance j which judges by its 
feelings, is lefs fubjedl to error, than the 
knowledge of the laws^ which judges by 
opinion* Where the laws are clear and 
precife, the office of the judge is merely to 
afcertain the fad;* If, in examining the 
proofs of a crime, acutenefs and dexterity 
be required ; if clearnefs and prccifion be 
neceflary in fumming up the refult; to 
judge of the refult itfelf, nothing is want-* 
ing but plain and ordinary good fcnk, a 
lefs fallacious guide than the knowledge of 
a judge^ accuftomed to find guilty, and to 
reduce all things to an artificial fyftem, 
borrowed frbm his ftudies* Happy the na- 
tion, where the knowledge of the law is ^ 
not a fcience ! 
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It is ani admirable law whk^h ordains'^ 
that every man fhall be tried by his peers ; 
for when life, liberty and fortune are in 
qucftion, the fentiments, which a diffe- 
rence of rank and fortune infpire, ihould 
be filent ; that fuperiority with which the 
fortunate look upon the unfortunate, and 
that envy with which the inferior regard . 
their fuperiors, fhould have no influence. 
But when the crime is an offence againft a 
fellow fubj eft, onehalf of the judges fhould 
be peers to the accufed, and the other, 
peers to the perfon offended. So that all 
private intereffc, which, in fpite of ourfelves, 
modifies the appearance of objeifls, even 
in the eyes of the moft equitable, is coun- 
teraftedy and nothing remains to turn afide 
the direftion of truth and the laws. It is 
alfo juft, that the accufed fhould have the 
liberty of excluding a certain number of hisr 
judges. Where this liberty is enjoyed for 
a long time, without any inftance to the 
contrary, the criminal feems to condenMi: 
himfelf. 
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All trials (hould be public, that opi- 
nion, which is the beft, or perhaps, the 
only cement of fociety, may curb the au- 
tJiority of the powerful, and the paflions 
of the judge ; and that the people may 
fay, " We are proteded by the laws 5 we 
** afe not flaves :'' a fentiment which in^ 
ipires courage, and which is the beft tri- 
bute to a fovereign, who knows his real 
intereft. I fljall not enter into particu- 
lars. There may be fome perfons who 
pxpeA that I fhould fay all that can be 
faid upon this fubjeft ; to fuch, what I 
have already written muft be unintel- 
ligible^ 

CHAP, XV, 

Of fecret Accufations^ 

SECRET accufations are a manifeft 
abufe, but confecrated by cuftom iij 
ijaany nations, where, itom the weakncfs 
of the government, they are neceffary. 
fhis cuftom makes men falfe and treache- 
rpus* * Whoever fufpefts ai^other to be an 

JE3 iur 
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inforiper, bchol4s in him an enemy 5 and 
from thence, mankind ,are accuftomed to 
diiguife their real fentiments ; and from 
tlie habit qf .concealing them from others, 
they at laft even hide* thqm from them- 
fclves. Unhappy are thofe, who have ar-. 
rived at this point ! . Without any certain 
and fixed principles to guide them^ they 
fluduate in the vaft fea of opinion, and are 
bulied only in cfgaping the monfters which 
furround them; to thofe, the prefent is 
always embittered by rthe uncertainty of 
|Jie future j deprived of the pleafures of 
tran(juillity and fccurity, fome fleeting mo-r 
ments of happinefs, fcattered thinly through 
their wretched lives, canfole them for the 
mifery of exifting. Shall Ve, amongfl fuch 
inen, find intrepid foldiers, to defend their 
king and country ? Amongfl fuch men^ 
Ihall we find incorruptible magiftrates, who, 
\vi^ the fpirit of fre.edom and patriotic 
eloquence, wil] fupport and explain the 
tr^e intereft of their fovereign \ who, with 
^h? tributes, offer up at the throne the love 
and bluffing of the people, and thus bcftow 
QA the paUcQs of the great and the humble 
' ' ' - ' ' . cotta^e^ 
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cottage, peace and fecurityj and to the in- 
duftrious a profpedt of bettering their lot, 
that ufeful ferment and yital principle of 
ilates ? 

Who can defend hii^fetf from calHrriny;; 
armed with that impenetrable fhield of 
tyranny, iecrecy? What a miierable go- 
vernment muft that be, where the fovereign 
fufpecfts an enemy in every fubjeS ; and 
-to fecure the tranquillity of the public, is' 
obliged to facrifice the repofe of every inr 
dividual? 

By what arguments is it pretended, tTiat 
fecret accufations may be juftified ! The 
public fafety, fay they, and the fecurity 
and maintena:nce pf the eftabliflied form of 
:govei:nment. But what a ftrange confti^' 
tution is that, where the government, which 
hath in its favour not only power, but opir- 
nion, ftill more efficacious, yQt fears its 
own fubjedts ? T!he indemnity of the infor^ 
mer. Do not the laws defend him fuffi- 
ciently ; and are there fubj efts more powers 
ful than the laws ? T^he neceffity of protesting 

E 4 - .the 
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the informer from infamy. Then fecrct c^^. 
lumny is authorifed, and puniflied only 
when public. TT^e nature of the crime. If 
aftions, indifferent in themfelves, or even 
ufeful to the public, were called crimes, 
both the accufation and the trial could 
never be too fecret. But can there be any 
crime, committed againft the public, which 
ought not to be publicly puniflied ? I re- 
fpeft all governments ; and I fpeak not of 
any one in partiqular. « Such may fome- 
times be the nature of circumftances, that 
when abufes are inherent in the conftitu- 
tion, it may be imagined, that to redtify 
them would be to deftroy the conftitutioa 
itfelf. But were I to diftate new laws in 
^ remote corner of the univerfe, the good 
of poflerity, ever prefent to my mind, 
would hold back my trembling hand, and 
prevent me from authorizing fecret accu-^ 

• 

fations. 

Public acculations, fays Montefquieu^ 

are more conformable to the nature of a 

republic, where zeal for the public good is 

the principal paffion of a citizen, than of ^ 

' * • " ' monarchy. 
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jtnonarchy, in which, as this fentiment is 
very feeble, from the nature of the govem-y 
ment, the beft eftablifliment is that of com-^ 
miffionersj who, in the name of the public, 
accufe the infraftors of the laws. But in all 
governments, as well in a republic as in a 
monarchy, the punifhment, due to the 
crime of which one accufes another, ought 
to be inflifted on the informer. 

CHAP. XVI. 

Of torture. 

THE torture of a criminal, during the 
courfe of his trial, is a cruelty con- 
fecrated by cuftom in moft nations. It is 
ufed with an intent either to make him con- 
fefs his crime, or explain fome contradic- 
tions, into which he had been led during 
his examination; or difcover his accom- 
plices ; or for fome kind of metaphyfical 
and incomprehenfible purgation of infamy ; 
or, finally, in order to difcover other crimes, 
of which he is not accufed, but of which 
he may be guilty. 

No 
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No man can be judged a criminal until 
he be found guilty ; nor can fociety take 
from him the public protection, until it 
have been proved that he has violated the 
conditions on which it was granted. What 
right then, but that of power, can autho- 
rize the punifhment of a citizen, fo long as 
there remains any doubt of his guilt ? This 
dilemma is frequent. Either he is guilty, 
or not gijilty. If guilty, he fhould only 
fuffer the punifhment ordained by the laws, 
and torture becomes ufelefs/ as his confef-^- 
lion is unneceiTary. If he be not guilty, 
you torture the innocent ; for in the eye 
of the law, every man is innocent, whofe 
crime has not been proved. Befides, it is 
confounding all relations, to exped: that a 
man fhould be both the accufer and accufed^ 
and that pain fhould be the tefl of truth, as 
if truth refided in the mufcles and fibres of 
a wretch in torture. By this method, the. 
robufl will efcape, and the feeble be con- 
demned, Thefe are the inconveniences of 
this pretended teft of truth, worthy only of 
a cannibal; and which the Romans, in 
many refpeds, barbarous, and whofe favage 

virtue 
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virtue has been too much admired, referved 
for the flaves alone. 

What is the political intention of pu- 
niflinjents ? To terrify, and be an exam- 
ple to others. Is tliis intention anfwered, 
by thus privately torturing the guilty and 
the innocent ? It is doubtlefs of import- 
ance, that no crime fhould remain un- 
puniflied; but it is ufelefs to make a pub- 
lic example of the author of a crime hid 
in darknefs, A crime already committed, 
and for which there can be no remedy, 
can only be punifhed by a political fociety, 
with an intention, that no hopes of impu- 
nity fhould induce others to commit the 
iame. If it . be true, that the number of 
thofe^ who from fear or virtue refpedt the 
Jaws, is greater than of thofe by whom they 
are violated,, the rifk of torturing an inno- 
cent perfon is greater, as there is a greater 
probability, that, c at eris paribus ^ an indi- 
vidual hath obferved, than that he hath in- 
fringed the laws, . 

There 
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There is another ridiculous motive for 
torture, namely, to purge a man from inr 
famy. Ought fuch an abufe to be tole- 
rated in the eighteenth century ? Can pain^ 
which is a fenfation, have any connexion 
with a moral fentiment, a matter of opi- 
nion ? Perhaps the rack niay be confidered 
as the refiner's furnace. 

It is not difficijlt to trace this fenfelef^ 
law to its origin ; for an abfurdity, adopt- 
ed by a whole nation, muft have fbme af- 
finity with other ideas, eftablifhed and re- 
Ipedted by the fame nation. This cuflrom 
feems to be the offspring of religion, by 
which mankind, in all nations, and in all 
ages, are fo generally influenced. We arc 
taught by our infallible church, that thoie 
ftains of fin, contraded through human 
frailty, and which have not deferved the 
eternal anger of the Almighty, are to be 
purged away, in another life, by an in-? 
comprehenfible fire. Now infamy is a 
ftain, and if the punifhments and fire of 
purgatory can take away all fpiritual ftains, 
why fliould not the pain of torture take 

away 
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away thofe of a civil nature ? I imagine^ 
that the confefEon of a criminal, which in 
fome tribunals is required, as being effen- 
tial to his condemnation, has^ a fimilar 
origin, and has been taken from the myf- 
terious tribunal of penitence, where the 
confeffion of fins is a neceflary part of the 
facrament^ Thus have men abufed the un- 
erring light of revelation ; and in the times 
of 'tradlable ignorance^ having no other, 
they naturally had recourfe to it on every 
occafion, making the moft remote and ab- 
furd applications. Moreover, infamy is a 
fentiment regulated neither by the laws nor 
by reafon, but entirely by opinion. But 
torture renders the vi<9:im infamous, and 
therefore cannot take infamy away^ 

Another intention of torture is, to 
oblige the fuppofed criminal to reconcile 
the contradiftions into which he may have 
fallen, during his examination ; as if the 
dread of puniihment, the uncertainty of his 
fate, the folemnity of the court, the ma- 
jefty of the judge, and the ignorance of the 
accufed, were not abundantly fufEcient to 

account 
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account for contradiftions, which are fo 
common to men, even in a ftate of tran- 
quillity; and which muft neceflarily be mul- 
tiplied by the perturbation of the mind* of 
a man, entirely engaged in the thoughts ojf 
faving himfelf from imminent danger. 

This infimous tell of truth is a remain- 
ing monument of that ancient and favage 

legiflation, in which trials by fire, by boil- 
ing water, or the uncertainty of combats^ 
were called "Judgments of God-, as if the 
links of that eternal chain, whofe begin-* 
ning is in the breaft of the firft caufe of all 
things, could ever be difunited by the infti-* 
tutions of men. The only difference be- 
tween torture, and trials by fire and boiling 
water is, that the event of the firft depends 
on the will of the accufed ; and of the 
fecond, on a fad: entirely phyfical and ex- 
ternal : but this difference is apparent only, 
not real* A man on the rack, in the con-* 
vulfions of torture, has it as little in his 
power to declare the truth, as in former 
times, to prevent without fraud the effedls 



of fire or boiling water* 



EverV 
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Every aft of the will is invariably in 
proportion to the force of the impreffion 
en our fenfes. The impreffion of pain, 
then, may increafe to fuch a degree, that 
occupying the mind entirely, it will com- 
pel the fufferer to ufe the ihorteft method 
of freeing himfelf from torment • His an- 
fwer, therefore, will be in efFedt, as necef- 
fery as that of fire or boiling water ; and 
he will accufe himfelf of crimes of which 
lie is innocent. So that the very means 
employed to. diftingjuifh the innocent from 
the guilty, will moft effecftually deftroy all 
difference between them. 

It would be fuperfluous to confirm thels 
refleftions by examples of innocent perfons, 
Ivho, from the agony of torture, have con- 
fefifed thenifelves guilty : innumerable in- 
ftances may b^ found in all nations, and 
in every age* How amazing that mankind 
have always neglected to draw the natural 
conclufion! Lives there a man, who, if he 
have carried his thoughts ever fo little be- 
yond the neceffities of life, when he refledls 
on fuch cruelty, is not tempted to fly from 

fociety. 
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fociety, and return to his natural ftate of 
independance ? 

The rcfult of ttirture, then, is a matter 
of calculation, and depends on the confti- 
tion, which differs in every individual, 
and is in proportion to his ftrength and 
fenfibility ; fo that to difcover truth by this 
method is a problem, which may be better 
folved by a mathematician than a judge, 
and may be thus ftated. ^he force of the 
mufclesj and the fenfibility of the nerves of 
an innocent perfon being given, it is re^ 
quired to find the degree of pain necejfary 
to make him confefs himfelf guilty of a given 
crime. 

The examination of the accufed is in- 
tended to find out the truth ; but if this bo 
difcovered, with fo much difficulty, in the 
air, gefture, and countenance of a man at 
eafe, how can it appear in a countenance 
diftorted by the convulfions of torture. 
Every violent a<5lion deftroys thofe fmall 
alterations in the features, which fometimes 
difclofe the fentiments of the heart. 

These 
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^THEsi truths were known to the il6- 
faian legiflators, ampngft whom^ as I havd 
already obferved, flavcs only, who were 
not confidered as citizens, were tortured; 
They are known to the Englifh^ a natioil 
ill which the progrefs of fcience, fupe-* 
riority in commerce^ riches and power^ 
its natural confequences^ together with, the 
Dtimerous examples of virtue and courage^ 
leave no doubt of the excellence of its 
laws 4 They have been acknowledged in 
Sweden^ where torture has been abolifhedi 
They are known to one of the wifeft 
monarchs in Europe, who^ having fcated 
philofophy on the throne, by his benefi- 
cent legiflation, has made his fubje<3:9 
free, though dependant on the laws ; the 
only freedom that reafonable men can de-^ 
fire in the prefent ftate of things- In fhort^ 
torture has not been thought neceffary in 
the laws of armies^ compofed chiefly of' 

the dregs of mankind, where its ufe fhould 
feem moft neceffary. Strange phenomenon ! 

that a fet of men, hardened by flaughter^ 

and familiar with blood, fhould teach bu^ 

manity to the fons of peaces 

F jfr 



66 ANESSAYON 

It appears alfot that thefe truths were 
known, though imperfc<fUy, even to thofc 
by whom torture has been moft frequently 
pradtifed ; for a confeflion made during 
torture is null, if it be not afterwards con- 
firmed by an oath ; which if the criminal 
refufes, he is tortured again. Some civi- 
lians, and fome nations, permit this infa-« 
mous petitio principii to be only three times 
repeated, and others leave it to the difcre* 
tion of the judge; therefore of two men 
equally innocent, or equally guilty, the 
moft robuft and refolute will be acquitted,, 
and thQ weakeft and moft pufillanimous 
will be condemned, in confcquencc of 
the following excellent method of reafpn- 
ing, /, the judge y muji find fome one guilty^ 
T^houy ivho art a Jlrong fellow^ baft been 
able to rejijl the force of torment j therefore 
I acquit thee. ThoUy being weaker^ ba/i 
yielded to it ; / therefore condemn thee^ I 
am fenfble that the confejjiony which was 
fxtorted from thee, has no weight ; but if 
thou dojl not confirm by oath what thou baft 
already confefied^ I n^ill have thee tormented 
(igai?h 

A VERY 
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A VERY ftrange, but neceflary, confe- 
quencc of the ufe of torture, is, that the 
cafe of the innocent is worfe than that of 
the guilty. With regard to the firft, either 
he confefles the crime, which he has not 
committed, and is condemned ; or he is 
acquitted, and has fuffered a punifhment 
he did not deferve. On the contrary, the 
perfon, who is really guilty, has the moft 
favourable fide of the queftion % for if he 
fupports the tCM'ture with firmnefs and re- 
solution, he is acquitted, and has gained, 
having exchanged a greater punifhmeiiLt 
for a lefs. 

The law^ by which torture is autho- 
rized, fays, Meity be infenfible to pain. Na- 
ture has indeed given you an irrefifiible felf^ 
love J and an unalienable iright of f elf-prefer va- 
tion ', but I create in you a contrary fentimenty 
an heroical hatred of yourfehes . I command 
you to accufe yourfelves, and to declare the 
truths midfi the tearing ofyourflefoy and the 
- dijlocatiqn of your bones. 

F 2 Tor- 
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Torture is ufcd to difcover, whether 
the criminal be guilty of other crimes bc- 
fides thofe of which he is accufed ; which 
is equivalent to the following reafoning. 
T6ou art guilty of one crime y therefore tt is 
pojfible that thou mayjl have committed a thou-- 
fand others \ but the affair being doubtful, I 
muji try it by my criterion of truth, ^rhe 
la'ws order thee to be tormented^ becaufe thou 
art guilty J becaufe thou mayjl be guilty ^ and 
becaufe I chife thoujhouldfi be guilty. 

Torture is ufed to make the criminal 
difcover his accomplices ; but if it has 
been demonftrated that it is not a proper 
means of difcovering truth, how can it ferve 
to difcover the accomplices, which is one 
of the truths required. Will not the mtan 
who accufes himfelf, yet more readily ac- 
cufe others ? Belides, is it juft to torment 
one man for the crime of another ? May 
not the accomplices be found out by the 
examination of the witnefles, or of the 
criminal ; from the evidence, or from the 
nature of the crime itfelf ; in fhort, by all 
the means that have been ufed to prove 

the 
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the guilt of the prifoner ? The accom- 
plices commonly fly, when their comrade 
is taken. The uncertainty of their fate 
condemns them to perpetual exile, and 
frees fociety from the danger of further 
injury ; whilft the punifliment of the cri- 
minal, by deterring others, anfwer$ the 
purpofe for which it wa^ ordained^ 



CHAP. XVII. 

Of pecuniary PuniJIoments. 

THERE was a time when all punifh- 
meixts were pecuniary. The crimes 
of the fubjedls were the inheritance of the 
prince. An injury done to fociety was a 
favour to the crown ; and the fovereign 
and magiilrates, thofe guardians of the 
public fecurity, were interefted in the vio- 
lation of the laws. Crimes were tried at 
]that time, in a court of exchequer, ai^^ 
the caufe became a civil fuit betweieij the 
perfon accufed and the crown. The ipa- 
giftrate thep had other powers than were 

F 3 ncceffary 



*]0 AKESSAYON 

neceflary for the public welfare, and the 
criminal fufFered other punifhments than 
the neceflity of example required. The 
judge was rather a colledtor for tjic crown, 
an agent for the treafury, than a protedx>r 
and minifter of the laws. But, according 
to this fyftem, for a man to confefe him- 
felf guilty, was to acknowledge himfelf a 
debtor to the crown ; which was, and is 
at prefent (the efFedls continuing after the 
caufes have ceafed) the intent of all cri- 
minal caufes. Thus, the criminal who 
refufes to confefs his crime, though con- 
vided by the moft undoubted proofs, will 
fufFer a lefs punifliment than if he had con- 
fefled; and he will not be put to the 
torture to oblige him to confefs other crimes 
which he might have conmiitted, as he 
has not confefled the principal. But the 
confeflion being once obtained, the judge 
becomes mafter of his body, and torments 
him with a ftudicd formality, in order to 
fqueeze out of him all the profit poflible. 
Confeflion then is allowed to be a con- 
vincing proof, efpecially when obtained by 
the force of torture j at the fame time .that 

an 
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An extrajudicial confeflioili when a man id 
at eafe and under no apprehenfion, is not 
fufficient for his condemnation. 

All enquiries, which may ferve to clear 
tip the fz&, but which may weaken the 
pretentions of the crown, are excluded* 
It was not from compaffion to the criminal, 
or from confiderations of humanity, that 
torments were fometimes fpared, but out 
^ of fear of lofing tho& rights, which at pr«-* 
(ent appear chimerical and inconceivable* 
The judge becomes an enemy to the zc^ 
cuied, to a wretch, a prey to the horroM 
of a dungeon, to torture^ to death, and an 
uncertain futurity, more terrible than all| 
he inquires not into the truth of the fa(ft, 
but the nature of the crime i he lays fnares 
to make him convi<5t himfelf ; he fears^ 
left he ihould not fucceed in finding him 
guilty, and left that infallability, which 
every man arrogates to himfelf, fhould be 
called in queftion. It is in the power of 
the magiftrate to determine, what evidence 
is fufiicient to iend a man to priibn -, that 
he may be proved innocent, he muft firft 

F4 be 






y% ANESSAVOM 

be fiippofed guilty^ This is what is called 
on offenjive profecution ; and fuch are all 
criminal proceedings, in the eighteenth 
century, in all parts of our polifhed Europe, 
The true profecution, for information ; that 
is, an impartial inquiry into the fadt, that 
which rcalbn prefcribes, which military 
laws adopt, and which Aiiatic deipotifm 
^Iqw jn fuits of one fubjeft againft an-? 
Other, is very little pradlifed in any courts 
of juftice. What a labyrinth of abfurdities! 
Abfurdities, which will appear incredible tp 
happier pofterity. The philofopher only 
will be able to read, in the nature of man, 
the poffibility of there ever having been 
fuch a fyftem, 

CHAP. XVIIL 

Of Qath^. 

TJIERE is a palpable contradiiJUon 
between the law§ and the .natural 
fentiments of mankind, in the cafe of oatbs^ 
^ivhich are adminiftrfed to a criminal to mak^ 
him fpeajc the truth, when the contrary isf 
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his greateft intereft. As if a man could 
think himfelf obliged to contribute to his 
own deftru(9:ion ; and as if, when intereft 
ipeaks, religion was not generally filent 5 
religion, which in all ages hath, of all 
pther things, been moft commonly abufed; 
and indeed, upon what motive fhould it be 
refpefted by the wicked, when it has been 
thus violated by thofe who were efteemed 
the wifeft of men ? The motives which 
religion oppofes to the fear of impending 
evil, and the love of life, are too weak, as 
they are too diftant, to make any impref- 
fion on the fenfes. The affairs of the other 
world are regulated by laws intirely diffe- 
rent from thofe by which human affairs arc 
dired:ed ; why then fhould you endeavour 
to compromife matters between them ? 
Why fhould a man be reduced to the ter- 
rible alternative, either of offending God, 
or of contributing to his own* immediate 
deflruftion ? The laws which require an 
oath in fuch a cafe, leave him only the 
choice of becoming a bad chriftian, or a 
martyr. Fbr this reafon, oaths become, by 
degrees, a mere foripality, and all fenti^ 

ments 
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ments of religion, perhaps the only motive 
of hohefty in the greateft part of mankind, 
are deflroyed. Experience proves their in- 
utility ; I appeal to every judge, whether 
he has ever known that an oath alone has 
brought truth from the lips of a criminal ; 
and reafon tells us it muft be fo ; for ail 
laws are ufelefs, and in confequence, de-« 
ftruaive, which contradict the natural feel- 
ings of mankind. Such laws are like a 
dika oppofed diredUy to the courfeof a tor- ' 
rent; it is either inunediately overwhelmed, 
or, by a whirlpool formed by itfelf, it is 
gradually undermined and deftroyed. 



CHAP. XIX. 
Oft&e Advantage of immediate Punijhment^ 

THE more immediately after the com- 
miflion of a crime, a punishment is 
inflided, the morejuft and ufeful it wiU 
be. It will be more juft, becaufe it ipares 
the criminal the cruel and fuperfluous tor- 
ment of uncertainty, which increafes in 

proportion 



CRIMES ANP PUNISHMENTS, 75 

proportion to the ftrcngth of his imagina- 
tion and the (hnfc of his weaknefs ; and 
becaufe the privation of liberty, being a 
punifhmenty ought to be inflifted before 
condemnation, but for as Abort a time as 
poffible. Imprifonment, I fay, being only 
the means of fecuring the perfbn of the 
accufed, until he be tried, condemned, or 
acquitted, ought not only to be of as fhort 
duration, but attended with as little feverity 
as poffible. The time fliould be deter- 
mined by the neceflary preparation for the 
trial, and the right of priority in the oldeft 
prifoners. The confinement ought not to 
be clofer than is requifite to prevent his 
flight, or his concealing the proofs of the 
crime ; and the trial fhould be condud:ed 
with all poffible expedition. Can there be 
a more cruel contraft than that between 
the indolence of a judge, and the painful 
anxiety of the accufed ; the comforts and 
pleafures of an infenfible magiftrate, and 
the filth and mifery of the prifoner ? In 
general, as I have before obferved, TAe de- 
gree of the punijhmenti and the confequences 
of a crime y ought to be fo contrived^ as to 

have 
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have the greateft pojjible effeSl on others^ 
with the leaji pojible pain to the delinquent. 
If there be any fociety in which this is not 
a fundamental principle^ it is an unlawful 
fociety ; for mankind, by their union^ ori- 
ginally intended to fubjeft themfelves to the 
leaft evils poflible. 

An immediate punifhment is more ufe- 
ful ; becaufe the fmaller the interval of time 
between the punifhment and the crime, the 
ftronger and more lafting will be the aflbr 
ciation of the two ideas of Crime an^ 
Punijhmenti fo that they may be confir 
dered, one as the caufe, and the other as 
the unavoidable and neceflary effeft. It ,i^ 
demonftrated, that the aflbciation of ideas 
is the cement which unites the fabric of the 
human intelled: ; without which, pleafure 
and pain would be fimple and inefFeftual 
fenfations. The vulgar, that is, all men^ 
who have no general ideas, or univerfal 
principles, adl in confequence of the moft 
immediate and familiar aflbciations ; but 
the more rernote and complex only prefent 
themfelves to the minds of thofe who arg 

paflionately 



CRIMES AND PUNISHMENTS. 77 

paffionately attached to a fingle objedt ; or 
to thofe of greater underftanding, who 
have acquired an habit of rapidly com- 
paring together a number of objedts, and 
of forming a conclufion ; and the refult, 
that is, the aftion in confequence, by 
thefe means, becomes lefs dangerous and 
uncertain • 

It is, then, of the ^reateft importance, 
that the punifhment (hould fucceed the 
crime as immediately as poffible, if we 
intend, that in the rude minds of the mul- 
titude, the feducing pidure of the advan- 
tage arifing from the crime, fhould inftantly 
awake the attendant idea of punifhment. 
Delaying the punifhment ferves only to 
feparate thefe two ideas ; and thus affedls 
the minds of the fpedlators rather as being 
a terrible fight, than the neceflary confe- 
quence of a crime ; the horror of which 
fliould contribute to heighten the idea of 
the punifhment^ 

There is another excellent method of 

flrengthening this important connexion 

between 



yS ANESSAYON 

between the ideas of crime and pnniih- 
ment ; that is, to make the punifhment 
as analogous as poffible to the nature of 
the crime ; in order that the punifhment 
may lead the mind to confider the crime 
in a different point of view, from that, in 
which it was placed by the flattering idc^ 
of pfomifed advantages, 

Crimes of lefs importance are com-* 
monly puniflied, either in the obfcurity 
of a prifon, or the criminal is tran/parteJ, 
to give, by his flavery, an example to fo?^ 
cieties which he never offended ; an exam- 
ple abfolutely ufelefs, becaufe diflant from 
the place where the crime was committed. 
Men do not, in general, commit great 
crimes deliberately, but rather in a fuddcn 
gufl: of paffion ; and they commonly look 
on the punifhment due to a great crime z$ 
remote and improbable. The public pu- 
nifhment, therefore, of fmall crimes, will 
make a greater impreflion, and, by deter- 
ing men from the fmaller, will effeftually 
prevent the greater. 

CHAP, 
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CHAP. XX, 

« 

Of ASis of Violence. . 

SOME crimes relate to perfon, pthcrs to 
property. The firft ought to be puniih- 
ed corporally. The great and rich fhotdd 
by no means have it in their power to fet a 
price on the fecurity of the weak and indi- 
gent; for then, riches, which under the 
protedtion of the laws, are the reward of 
induftry, would become the aliment of ty*- 
ranny. Liberty is at an end, whenever the 
laws permit, that, in certain cafes, a mask, 
mzy ceaie to be aperfon^ and become a thing. 
Then will the powerful employ their ad- 
drefs, to fele(A from the various combina- 
tions of civil ibciety, all that is in their own 
favour. This is that magic art which trans- 
forms fubjcdts into beafts of burthen, and 
which, in the hands of the ftrong, is the 
chain that binds the weak and incautious. 
Thus it is, that in fome governments, where 
there is all the appearance of liberty, tyranny 
lies concealed, and infinuates itfclf into fome 

neglected 
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neglefted corner of the conftitution, wheffi 
it gathers ftrcrtgth infenfibly. Mankind 
generally oppofe, with refolution, the af- 
faults of barefaced and open tyi*anny ; but 
difregard the little infeftthat gnaws through 
the dike, and opens a fure, though feeret 
paffage to inundation. 

CHAP. XXi. 

bf the PuniJJjment of the Noblei. 

WHAT punifhinents fhall be ordained 
for . the nobles j whofe privileges 
make fo great a part of the laws of nations ? 
I do not mean to enquire whether the 
hereditary diftinftion between nobles and 
commoners be ufeful in any government, 
or neceflary in a monarchy ; or whether it 
be true, that they form an intermediate 
power, of ufe in moderating the exceffes 
of both extremes ; or whether they be not 
rather Haves to their own body, and to 
others, confining within a Very fmall circle 
the natural elfeAs and hopes of induftry, 
like thofe little fruitful fpots, fcattered here 

and 
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and there in the fandy defarts of Apbia ; 
or whether it be true, that a fubordinatioa 
of rank and condition Ts inevitable, or ufer 
ful in fociety ; and if fo, whether this 
fubordination (hould not rather fubfift be- 
tween individuals, than particular bodies ; 
whether it ftiQuld aot rather circulate 
through the whole body politic, than be 
confined to one part ; and rather than be 
perpetual, (hould it not be inceflantly pro^ 
duced and deftroyed. Be thefe as they may, 
I affert that the punifhment of a npbleman 
Ihould in no ,wiie ,differ from .that of the 
Ipweft member of feciety. 

Every lawful diftinftion, either in ho- 
nours or riches, fuppofes previous equality, 
founded on the laws, on which all the 
members of fociety are confidered as being 
equally dependant. We fhould fuppofe 
|hat men, in renoyncing their natural def- 
potifm, faid, tie vnifeji and mojl indujirious 
^mong us jloould obtain the great eft honour s^ 
and his dignity Jhall defcend to his pofterity. 
The fortunate and happy ^ may hope for 
^reqter honours y but let him not therefore be 
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kjs afraid, than ttbersy of violating tbrfe 
conditions on which be is exalted. It is true 
indeed that no fuch decrees were ever made 
in a general diet of mankind, but they 
exift in the invariatde relations of things j 
nor do they deftroy the advantages, which 
are fuppofed to be produced by the clafs of 
nobles, but prevent the inconveniences^ and 
they make the laws refpeftable by deftroy- 
ing all hopes of impunity. 

It may be objedled^ that the ^Une 
piiftifliment inflifted on a nobleman and 
a plebeian, becomes really different fron* 
the difference of their education, and 
from the infamy it refle<^s on an illuftri- 
ous family; but I anfwer, that puniflimefttJ 
are to be eftimated, not by the fenfibility 
of the criminal, but by the injury doiie to 
fociety ; which injury is augmented by the 
high rank of the offender. The ^cUe 
equality of a puniihment can never be 
more than external, as it is in proportion 
to the degree of fenfibility^ which differs 
in every individual. The infamy of gn 
innocent family may be eafily obliterated 

by 
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from the fcnrereigh; an4 forins have aV 
ways moi^ influence th^n reafon on thQ 
ga2ing multitujde^ 

CHAP. XXIL 

Of RoMeryii 

THE punifhment of robb^iry, not ic-t 
companied with violence^ fhould bd 
pecuniary. He who endeavours to enrich 
hittifelf with the property of aiiother, Ihould 
be deprived of part of his own. But this 
crinie> alas ! is conunonly the cffeft of 
mifery ^nd defpair ; the crime of that un-^ 
happy part of mankind, to whom the right 
«f exclusive property (a teifrible, and per- 
haps unneceflkry right) has left but a bare 
^xiilence^ Beiides, as pecuniary punifhnlents 
thay increafe the number of robbers^ by 
increafing the number of poor, and may 
deprive art innocent family of fubfiftence^ 
the moft proper puniihment Will be that 
kind of £lavery> which alone can be called 
juft; that is, which makes the fociety, for a 

G 2 . time^ 



84 ANE8SAY0N 

• • • 

time, abfolute mafter of the perfbn, and 
labour of the criminal, in order to oblige 
him to repair, by- this dependahce, the 
uftjuft defpotifm he ufurped over the! pro- 
perty of another, and his violation of the 
focial compaft, 

Wh e n robbery is attended with violence, 
corporal punifhment fhould be added to 
flavery. Many writers have fliewn the 
evident diforder which muft arife frpm riot 
diftinguifhing the punifhmeat due tp rob- 
bery with violence, and that due to theft 
or robbery committed with dexterity, ab- 
furdly making a fura of money equivalent 
to a man's life* But it cjari niever Ije fuper- 
fluOus to repeat again and again, thofe truths 
of which mankind have not profited ; for 
political machines' preierye their motion 
much longer than others, and receive a lieWv 
impulfe with more difficulty, Thefe crimes - 
jtre in their nature abfolutely diiferent^ and 
tjiis axiom iis as certain in politics, as in ma- . 
theJtiatxts, that between qualities of diffe- 
Serjt natures, there can be no fimilitude* ' 
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CHAR :J^XIIL 

Of Infamy, conjider^d as a PuniJIom^nt. 

THOSE injuries, which afFeft the 
honour, that is, that jufi portion oi 
efteem, which every citizen has a right 
to expeft from others, fhould be puniihed 
with infamy. . Infamy is a mark of th? 
public difapprobation> which depriv€$ the! 
objcd: of all confideration in the eyes of 
his fellow citizens, of the confidence ot 
his country,, and of that fraternity which 

exifis between members of the fame focie- 

■ • ■ > - • . . 

ty. This is not always in the power of the 
laws. It is neceflary that the infamy in- 
fli(5bed by the laws ihould be the fame with 
that which refults from the relations gf 
things, from univerfal molality, or from 
that particular fyilem, adopted by the na- 
tion, and the laws, which governs the opi- 
nion of the vulgar. If, on the contrary, 
one be different from the other, either, the 
laws will no longer be refpedted, ot the 
;received notions of morality and probity 

G ^ will 
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will vaniih in fp^ht of the declamationi 
of moralifts, which are always' too weak tQ 
refift the force of example. If we declara 
thofe aftions iqfamous, whicl]^ are ifi thqii-r 
felves indifferent, we lefTen the iq^tmy of 
thofe which are rpally infamous , 

The punishment of infamy ihoiild not' 
be. too frequent^ for the power of opiidoi) 
grows weaker by repetition *, nor ihould iif 
\)c infliifted on a number of perfcms at ^b 
jTame time, for the infamy of many refplya; 
itfejf into the infamy of none, 

' Painful and corporal punlfliments 
Ihould never be applied to fanaticifih ; • for 
being founded on pride, it glories in per- 
iecution. Infamy and ridicule only fhould 
be employed againft fanatics : if the firft, 
their pride will be over - balanced by the 
pride of the people ; and we may judge 
of the powqr of the fecond, if we ponfi- 
der that even truth is obliged to fummon 
all her force, wheq attacked by error 
^rmed with ridicule. Thus by oppofing ^ 
prje pafiion tq another, an4 opinion tq 

"" ' ' oi 
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cpmiom, a wife legllltfjor' puts an end to 
the admirataou of the populace, occafioned 
hy a faille J)rinclplei chfe 6riglnal abfurdi^ 
of^ which ' is Veiled ^ by Ibme 'well-deducect 

- - f r • • • • • 

confed\iences, ■-'■:'''- l 






Trtis IS the method tb avoid confound-^ 
ing the immutablt relations of diings, or 
oppofing nature, wliofeaftions not being 
liniited' by time, 6ut operating inceffantly^ 
overturn and deftroy all thofc vain regula^ 
tions, wiiich cOritradidr heir laws. It is not 
only in the fine arts; ' thdt the imitation of 
jiature 16 the funifenjental principle j it h 
die famd in found policy, wlj^iph is ijo other 
than the art of imi'tingj ^nd direding to 
the faihe end, th6 natural ' i|l>4 imnjutabJ? 
fentimerits of hiankiad. 

■ la, 
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^ Of Idlenefs. 

A Wise government will not fufFer, in 
the midft of labour and induftry, 
fhat kinj^ of political idlenefs, which is 

G 4 con-f 
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confounded^ by rigid declahners^ with die 
kifufe attending riches acquired by in- 
duftry^ which is of ufe to an increaiiog fo- 
ciety; when confined within proper limits, 
I call thofe politically idle, who neither 
contribute to the good of Ibciety by their 
Ubour, nor their riches j who continually 
accumulate, but never ip^nd ; who are re- 
verenced by the vulgar with fbipid admi- 
ration, and regarded by Jthe wife with dif- 
dain; who, being ;vi(9ims to a monaftic 
life, and deprived of all incitement to that 
adlivity which is neceflary to preferve, or 

increafe its comforts, devote all their vi-* 

• ■ . ... 

gour to paiSons oi the ftrongeft kind^ the: 
pafCons of opinion. I call not him idlp« 
who. enjoys the fruits of the virtues, pr 
vices, of his anceftors, and in exchange for 
his pleafures, fupports the induftrious poor. 
It is not then the narrow virtue of auftere. 
moralifts, but the laws, that (hould deter- 
mine, what fpecies of idlenefs deferves pu- 
nifliment. 



chap: 
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CHAP. XXV. 

Vf Banijhmenf, and Confif cation* . 

HE who difturbs the public tranquillity, 
who does not obey the laws, who 
violates the conditions on which men 
mutually fupport and defend each other, 
ought to be excluded from fociety, that is, 

baniihed. 

/ ■ ■ • 

It feems, as if banifhment fhould be 
the puniihment of thofe, who being accufed 
of an atrocious crime, are probably, but 
not certainly, guilty. For this pur- 
pofe would be required a law^ the leafl: 
arbitrary, and the moft precife poffiblei 
which fhould condemn to banifhment, 
thofe who have reduced the community 
to the fatal alternative, either of fearing 
orpunifhing them urtjuftly; ftill, however, 
leaving them the facred right of proving 
their innocence. The reafons ought to 
be ftronger for banifhing a citizen, than 

a ftranger. 
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a ftranger> and for the firfl accufation, than 
for one who hath been often accufed. 

Should the perfon, who is excluded 
for ever from focicty, be deprived -of his 
property ? This queftion may be ^ confi- 
dered in different lights. The confifcitioa 
of efiedsy added to banifhnient, is a 
greater puniihment, than baniihment alone; 
there ought then to be fome cafes^ in 
which, according to the crime, eidier the 
whole fortune fliould be confifcated, or 
part only, or none at all • The whole 
fhould be forfeited, when the law* which 
ordains baniihment, declares at the fiutie 
time, that all connexions, or relations, 
between the fociety and the crioiinal, are 
Annihilated. In this cafe, the citizen dies; 
the man only remains, and with refpeft 
to a political body, the death of the 
citizen fhould have the fame confequences 
with the death of the man. It feems to 
follow then, that in this cafe, the efieAs 
of the criminal fhould devolve to his 
lawful heirs. But it is not on account 
of this refinement that I difapprove of 

confifcations* 
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confifcatiooSi If foxne b^ve ini&fted^ that 
they were a reftmijit to vengeance, and 
the violence pf particulars, they have not 
reflefted, that though punifhments be 
productive of good, they are not, on that 
account, more juft; to be juft, they 
muft be neceflary. Even an ufeful in- 
juftice can never be allowed by a legi- 
flator, who means to guard againft watchr 
ful tyranny; vv^ich, under tlie ilatter^- 
ing pretext of momentary advantages, 
would eftablilh permanent principles of 
deftrudtion, and to procure the eafe of a 
few in a high ftation, would draw tears 
from thpijfands of the poor. 

This kw 'vAAdi ordains confifcations, 
iets a price on die head of the fubjeft, 
with t3ie guilty pnnifhes the innocent, 
jmd by reducing them to indigence and 
despair, tcnipts them to become criminal. 
Can there be a tnore melancholy fpeftacle, 
than a whole family, overwhelmed with 
infamy and mifery, from the crime of 
their chief? a crime, which if it had been 
ippfliWe, they were reftrained from pre- 
venting. 
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venting, by that fubmiiSon which the lscW6 
themfelves have ordained. 

CHAP. XXVL 

« 

Of the Spirit of Family in States* 

■ 

IT is remarkable, that many fatal afts 
of injuftice have been authorifed and 
approved, even by the v\rifeft and moft 
experienced men, in the freeft republics. 
This has been, owing to their having 
confidered the ftate, rather as a fociety 
of familiesy than of men. Let us fuppofe 
a nation compofed of an hundred thoufand 
men, divided into twenty thoufand families 
of five peribns each, including the head 
or mafter of the family, its reprefentative- 
If it be an aflbciation of families , there 
will be twenty thoufand men^ and eighty 
thoufand flaves; if of men^ there will 
be an hundred thoufand citizens, and not 
one flave. In the firft cafe, we behold 
a republic, and twenty thoufand little 
monarchies, of which the heads are the 

fovereigns > 
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fovereigns; in th? fecond, the Ipirit of 
liberty vfiU pot only breathe in every public 
place Qf the city, aijd yi the affemblies of the 
pation, but in private boufes, where men 
find the greateft part of their happinefs or 
mifery. As Ja^s and cuftoms are always 
the effedt of the habitual fentiments of the 
members of a republic, if the fociety be an 
aflbciation of the heads of families, the ^i- 
rit of monarchy will gradually make its way 
into the republic itfelf, as its efFefts will only 
be reftrained by the oppofite interefts of 
each, and not by an univerfal fpirit of li- 
berty and equality. The private fpirit of 
family is a fpirit of minutenefs, and con- 
fined to little concerns. Public ipirit, on 
the contrary, is influenced by general prin- 
ciples, and from fafts deduces general rules 
of utility to ^he greateft number. 

.In a repuhlic of families, the children 
remain under the aixthority of the father, 
as long as he lives, and are obliged to 
wait until his death for an exiftence de- 
pendant on the laws alone. Accuftomed 
to kne^l and tremble in their tender years, 
^ when 
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when their natural fentUnents were ie& 
reftraincd by that caution, ot>tained by 
experience, whieJh is called moderation^ 
how fhoiild they refift thofe obftacles, 
which vice always oppofcs to virtue, in the 
languor and decline of age, when the 
defpair of reaping the fruits is alone 
fuflicient to damp the vigour of their rcr 
Solutions ? 

In a republic^ where every matt is a 
citizen, family fubordination is not the 
effeft of compulfion, but of contrad ; and 
the fons difengaged from the natoral 
dependance, which the weaknefs of infancy 
and the neceflity of education required^ 
become free members of fociety^ but 
remain fubjeft to the head of the family^ 
for their own advantage, as in the great 
fociety. 

In a republic of families, the youflg 
people^ that is the moft numerous, and 
mofl ufeful part of the nation, are at the 
difcretion of their fathers : in a republic 
of men, they are attached to their parents 

by 
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by no other obligation, than that facrcd 
und inviolable one of mutual aiUflance, 
and of gratitude for the benefits they 
hare received I a fentiment^ deftroyed not 
£o much by the wickedncifs of the human 
heart, as by a miftaken fubjedtion, pre- 
fcribed by the laws. 

These contradi<5tions between the laws 
of families, and the fundamental laws of 
a ftate, are the fource of many others 
between public and private morality, which 
produce a perpetual conflift in the mind* 
Domeftic morality infpires fubmiffion, and 
fear : the other, courage and liberty^ That 
inftrufts a man to confine his beneficence to 
a fmall number of perfons, not of his own 
choice ; this, to extend it to all mankind j 
that commands a continual facrifice of 
himfelf to a vain idol, called the good of the 
famifyf which is often no real good to any 
one of thofe who compofe it ; this teaches 
him to Gonfider his own advantage without 
offending the laws, or excites him to facrifice 
fiimfelf for the good of his country, by 
rewarding him befbrehand with the fana- 

ticifin 
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dciim it ioipires/ Such contradidlons arc 
the reaibn, that men negledt the purfuit of 
virtue, which they caji hardly diftinguifh 
midlj: the obfeurity and c.oDfufion of natural 
and moral objedts. How frequently are 
men, upon a reJ^Qfpedtio^ of their ai^don^^ 
aftonifhed to find themfelves diftioneft ? 

In proportion to the increafe of fociety, 
each member becomes a fmaller part of 
the whole ; and the republican fpirit dimi* 
niihes in the fame proportion, if negle^ed 
by the laws. Political focieties, like the 
human body, have their limits circum- 
fcribed, which they cannot exceed without 
difturbing their oeconomy. It feems as if 
the greatnefs of a ftate ought to be inverfely 
a^ the fenfibility and activity of fhe indivi- 
duals ; if on the contrary, populatioji an4 
activity increafe in the fame proportion, 
the laws will with difficulty prevent the 
crimes ariiiiig from the good they have 
produced. An overgrown republic cajjt 
only be favcd from defpotifm, by fub- 
dividing it into a number of confederate 
republics. But how is this pracflicable ? By ai 

defpotic 
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tleipotic didtator, who, with the courage of 
Sylluy has as much genius for building up, ad 
that Roman had for pulling down. If 
he be ah ambitious man, his reward will 
. be immortal glory ; if a philofopher, the: 
bleffings of his fellow-citizens will fuffici-* 
ently coiifole him for the lofs of authority^ 
though he fhould not be infenfible to their 
ingratitude^ 

In proportion as the ffentiments, wnich 
unite us to the ftate, grow weaker, thofe 
which attach us to the objcdts which more 
immediately furround us, grow ftronger ; 
therefore, in the moft defpotic government, 
fricndfliips are more durable, and domeftio 
virtues (which are always of the loweft 
clafs) are the moft common, or the only 
^virtues exiftitig; Hence it appears how 
confined have been the views of the greateft 
number of legiflators; 
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CHAP. XXVIL 

Of the Mildnefs of Punijhments^ 

THE courfe of my ideas has carried mef 
away frcjui my fubjed:, to the eluci- 
dation of which I now return. Crimes are 
more efFedhially prevented by the certainty, 
than the feverity of punifhment. Hence 
m a magiftrate, the neceflity of vigilance, 
and in a judge, of implacability, which^ 
that it may become an ufeful virtue, 
fliould be joined to a mild legiilation. 
The certainty of a fmall punifhment will 
make a ftronger impreflion, than the fear 
of one more fevere, if attended with the 
hopes of efcaping ; for it is the nature of 
mankind to be terrified at the approach 
of the fmallefl inevitable evil, whilfl hope, 
the befl gift of heaven^ hath the power 
of difpelling the apprehenfion of a greater ; 
efpecially if fupported by examples of im- 
punity, which weaknefs or avarice too fre- 
quently afford. 
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If punifliments be very fevere, men 
are naturally led to the perpetration of other 
crimes, to avoid the punifliment due to 
the firft. The countries arid times moft 
notorious for feverity of punifliments, were 
always thofe in which the moft bloody 
and inhuman aiftioiis and the moft atrocious 
crimes were committed; for the hand of 
the legiflator and the aflaffin were diredled 
by the fame fpirit of ferocity ; which, oA 
the throne, dictated laws of iron to flaves ; 
and favages, and, in private, inftigated 
the fubjedt to facriiice one tyrant to make 
room for another^ 

Im prdportion as punifliments become 
more cruel, the minds of men, as a fluid 
rifes to the fame height with that which 
furrounds it, groW hardened and infenfiblej 
and the force of the paflions ftill conti- . 
nuing, in the fpace of an hundred years^ , 
the iidheel terrifies no more than formerly 
the prifon. That a punifliment may pro- 
duce the efFedl required, it is fiifficient that 
the evil it occafions fliould exceed the 
good expelled from the crime; including 

Ha in 
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in the calculation the certainty of the 
punifhment, and the privation of the 
expedled advantage. All fe verity beyond 
this is fuperfluous, and therefore tyraa-* 
nical. 

Men regulate there condud by the 
repeated impreflion of evils they know, 
and not by thofe w^ith which they are 
unacquainted. Let us, for exan^ple, fup- 
pofe two nations, in one of which the 
greateft puniflimcnt is perpetual Jlavery^ 
and in the other the wheel. I fayy that 
both will inlpire the fame degree of terror ; 
^ and that there can be no realbns for 
increafing the punifhments of the firft;, 
which are not equally valid for augnienting 
thofe of the fecond to more lafting and 
more ingenious modes of tormenting; 
and fo on to the moft exquilite refinements 
of a fciertce too well known to tyrants. 

There aire yet two other confequences 
of cruel punifliments, which Counter-ad 
the purpofe of their inftitution, which 
was, to prevent crimes. T\it frjl arifes 

from 
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frpm the impoflibility of eftablifliing an 
exa<ft proportion between the crime and 
punifhment, for though ingenious cruelty 
iiath greatly multiplied the variety of 
torments, yet the human fjr^me can fufFer 
only to a certain degree, teyond \vhich ^t 
is impoffible to proceed, be the enoriTiity 
of the crime ever fo great. The fccond 
copfequence is impunity. Human nature 
is limited no lefs in evil than in good. 
Exceflive barbarity can never be more 
tlian temporary; it being impoffible that 
it ihould be fupported by a permanent 
iyftem of legiflation; for if the laws be 
too cruel they muft be altered, or anarchy 
and impunity will fucceed. 

Is is poffible, without fhuddering with 
horror, to read in hiftory of the barbarous 
and ufelefs torments that were coolly in- 
vented and executed by men who were 
called fages ? Who does not tremble at 
the thoughts of thoufands of wretches, 
whom their mifery, either caufed or 
tolerated by the laws, which favoured the 
few and outraged the many, had forced 

H 3 in 
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in defpair to return to a ftate of nature; 
or accufed of impoflible crimes, the fabric 
of ignorance and fupcrftition; or guilty 
only of having been faithful to their own 
principles; who, I fay, can, without 
horror, think of their being torn to pieces 
with flow and ftudied barbarity, by men 
endowed with the fame paflions and, the 
fame feelings ? A delightful fpedlacle to a 
fanatic multitude ! 



CHAP. XXVIII. 

Of the Punijhment of Deaths 

THE ufelefs profufion of punifliments^, 
which has never made men better, 
induces me to enquire, whether the punifh- 
ment of death be really juft or ufeful in a 
well governed ftate? What righty I aflc, 
have men to cut the throats of their fellow- 
creatures ? Certainly not. that on which 
the fovereignty and laws are founded. 
The laws, as I have faid before, are only 
the {\xm, qf the fmalleft portions of the 

private 



I , 

I 



CRIMES AND PUNISHMENTS. JO3 

jjnvate liberty of each individual, and 
reprefent the general will, which is the 
aggregate of that of each individual. Did 
any one ever give to others the right of 
taking away his life? Is it poflible, that 
in the fmalleft portions of the liberty of 
each, facrificed to the good of the public, 
can be contained the greateft of all good, 
life ? If it were fo, how (hall it be reconr 
ciled to the maxim which tells us, that a 
nian has no right to kill himfelf ? Which 
he certainly muft have, if he could give if 
jiway to another. 

But the punifliment of death is not au- 
' thorifed by any right ; for I have den^on- 
ftrated that ho fuch right exiiOts. It is 
therefore a war of a whole nation againft 
a citizen, whofe deftruftion they confider 
as neceflary, or ufeful to the general good. 
But if I can further demonftrate, that it 
is neither neceflary nor ufeful, I fhall have 
gained the caufe of hun^anity. 

The death of a citizen cannot be ne- 
ceflary, but in one cafe. When, though 

H 4 deprived 



J04^ AN ESSAY ON 

fieprived of his liberty, he has fuch power 
und connexions as may endanger the 
iecurity of the nation ; when his exiftence 
miay produce a dangetous revolution in the 
cftablifhed form of government. Bu^ even 
in this cafe, it can only be neceffary when 
a nation is on the verge of recovering or 
^oiing its liberty ; or in times of abfolute 
anarchy, when the diforders themfelves 
hold the place of laws. But in a reign of 
tranquillity ; in a form of government ap-r 
proved by the vmitecj wiflies of the nation ; 
in a ftate well fortified fron> enemies 
' without, and fupported by ftrength within, 
ijnd opiniqn, perhaps more efficacious ; 
where all power is lodged in the hands of 
a true fgvefeign; wl^ere rjfhes can pur- 
chafe pleafures and not authority, there 
can be no rieceflity for taking away the lifq 
Qfafubjeft. 

Ij the experience of all ages be not fufrt 
ficient to prove, that the punifhment of 
death has never prevented determined men 
frqm injuring fociety; if the e:?<ample of. 
jhq Ronians | if twenty year§ reign of 

Elizabeth^ 
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!l£lizabeth^ emprefs of Ruffia, in which 
Ihe gave . the fathers of their country aa 
example more illuflrious than many con-f 
quefts bought with blood; if, I fay, all 
this be not fufficient to perfuade mankind, 
who always fufpeit .the voice of reafon, 
and who chufe rather to be led by authority, 
let us confult human nature in proof of my 
aflertion^ 

It is not the intenfenefs of the pain 
that has the greateft effedt on the mind, 
but its continuance ; for our fenfibility js 
more eafily and more powerfully afFedted 
by weak but repeated impreffions, thin by 
a violent, but momentary, impulfe. The 
power of habit is univerfal over every {en-- 
fible being. As it is by that we learn to 
fpeak, to walk, and to fatisfy our neceffi- 
ties, fo the ideas of morality are ftamped 
on our mind§ by repeated impreffions, 
The death of a criminal is a terrible but 
momentary ipeftacle, and therefore a lefs 
efficacigus method of deterring others, 
than the continued example of a man de- 

frivec^ gf his Utl^rty, condemned, as ^ 
• • beaft 
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bcaft of burthen^ to repair, by his labour, 
the injury he has done to fociety. If I 
commt fuch a crime j fays the fpedtator to 
himfelf, / Jhall be reduced to that miferable 
condition for the reji of my life. A much 
more powerful preventive than the fear of 
death, which men always behold in diftant 
obfcurity. 

The terrors of death make fo flight 
an impreffion, that it has not force enough 
to withftand the forgetfulnefs natural to 
mankind, even in the moft eflential things y 
cfpecially when aflifted by the paffions. 
Violent impreflions furprize us, but their 
efFedt is momentary; they are fit to pro- 
duce thofe revolutions which jinflantly 
transform a common man intoyd Lacede-^ 
monian or a Perfian ; but in a free and quiet 
government they ought to be rather frequenj 
than flrong. 

The execution of a criminal is, to the 
multitude, a fpedtacle, which in fome 
excites compaflion mixed with indig- 
nation. Thefe fentiments occupy the 

mind 
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pfiind much more than that falutary terror 
which the laws endeavour to infpire; but 
in the contemplation of continued fufFer- 
ing, terror is the only^ or a leaft pre- 
dominant fenfation. The feverity of a 
punifliment fhould be juft fufficient to 
excite compaffiqn in the ipeftators, as it 
is intended niore for them thaa for the 
criminal. 

X 

A PUNISHMENT, to be juft, fhould 
have only that degree of feverity which is 
fufficient to deter others. Now there is 
no man, who upon the leaft refledlion, 
would put in competition the total and 
perpetual lofs of his liberty, with the 
greateft advantages he could poffibly ob- 
tain in confequence of a crime. Perpe- 
tual flavery, then, has in it all that is 
neceffary to deter the moft hardened and 
determined, as much as the punifliment 
of death. I fay it has more. There are 
many who can look upon death with in- 
trepidity and firmnefs; fome through 
fanaticifm, and others through vanity, 

which attends us even to the grave ; others 
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from a defpcrate refolution, either to get 
rid of their mifery, or ceafe to live : but 
fanatictfm and vanity forfake the- criminal 
in flavery, in chains and fetters, in an 
iron cage; and defpair feems rather the 
beginning than the end of their mifery. 
The mind, by colledting itfelf and uniting 
all its force, can, for a moment, repel 
affailing grief; but its moft vigorous 
' efforts are infufficient to refift perpetual 
wretchednefs, 

In all nations, where death is ufed as 
a punifliment, every example fuppoies a 
new crime committed. Whereat in per* 
petual flavery, every criminal affords a 
frequent and lafting example ; and if it bq 
neceflary that men fhould often be wit- 
nefles of the power of the laws, criminals 
fhould often be put to death; but this 
fuppofes a frequency of crimes ; and from 
hence this punifhment will ceafe to have 
its effedi, fo that it mufl be ufeful and ufe- 
lefs at the fame time. 
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I SHALL be told, that perpetual flavery 
is as painful a punifhment as death, and 
therefore as cruel. I anfwer, that if all 
the miferable moments in the life of a 
flave were collefted into one point, it 
would be a more cruel puniihment than 
any other j but thefe are fcattered through 
his whole life, whilft the pain of death 
exerts all its force in a moment. There 
is alfo another advantage in the punifh- 
ment of flavery, which is, that it is more 
terrible to the fpeftator than to the fuf- 
ferer himfelf ; for the fpedtator confiders 
the fum of all his wretched moments, 
whilft the fufFerer> by the mifery of the 
prefent, is prevented from thinking of the 
future* All evils are increafed by the 
imagination, and the fuiFerer finds re- 
fources and confolations, of which the 
fpedlators are ignorant -, who judge by 
their own fenfibility of what paiTes in a 
mind> by habit grown callous to misfor- 
tune. 

Let us, for a moment, attend to the 
reafoning of a robber or aflaflin, who is 

deterred 
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deterred from violating the laws by the 
gibbet or the wheel, I am fenfiblc, that 
to develop the fentiments of one's own 
Iieart, is an art which education only can 
teach-: but although a villain may not 
be able fo give a clear account of his 
principles, they neverthelefs influence his 
condudt. He reafons thus. *' What are 
^* thefe laws, that I am bound to refpeft, 
*' which make fo great a difference be- 
'^ tween me and the rich man ? He re- 
«* fufes me the farthing I afk of him, and 
" excufes himfelf, by bidding me have 
" recourfe to labour with which he is 
*^ unacquainted. Who made thefe laws ? 
^' The rich and the great, who never 
** deigned to vifit the mifefable hut of 
'^ the poor ; who have never fctn him 
*^ dividing a piece of mouldly bread, amidft 
** the cries of his famifhed children and 
^' the tears of his wife. Let us break thofe 
*^ ties, fatal fo the greateft part of man- 
^' kind, and only ufeful to a few indolent 
" tyrants. Let us attack injuftice at its 
** fource. I will return to my hatural 
** ftate of independance. I (hall live free 

^' and 
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** and happy on the fruits of my courage 
and induftry. A day or pain and re- 
pentance may come, but it will be 
*' fhort ; and for an hour of grief I fhall 
enjoy years of pleafure and liberty. 
King of a fmall number, as determined 
as myfelf, I will corred: the miftakes 
" of fortune ; and I fhall fee thofe tyrants 
" grow pale and tremble at the fight of 
" him, whom, with infulting pride, they 
** would not fufFer to rank with their dogs 
*^ and horfes/' 

Religion then prefents itfelf to the 
mind of this lawlefs villain, and promifing 
him almoft a certainty of eternal happinefs 
upon the eafy terms of repentance, contri- 
butes much to leffen the horror of the laft 
fcene of the tragedy. 

But he who forefees, that he muft pafs 
a great number of years, even his whole 
life, in pain and flavery; a flave to thole 
laws by which he was protected ; in fight 
of his fellow citizens, with whom he lives 
in freedom and fociety; makes an ufeful 

comparifon 
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companion between thofe evils, the uncer^ 
tainty of his fuccefs, and the fhortnefs of 
the time in which he fhall enjoy the fruits 
of his tranfgreflion. The example of 
thofe wretches continually before his eyes, 
makes a much greater imprefSon on him 
than a punifliment, which, inftead of cor-* 
refting, makes him more obdurate. 

« 

The punifliment of death is pernicious 
to fbciety, from the example of barbarity 
it affords. If the paffions, or the neceflity 
of war, have taught men to fhed the blood 
of their fellow creatures, the laws, which 
are intended to moderate the ferocitji of 
mankind, fliould not increafe it by ex- 
amples of barbarity, the more horrible, as 
this punifliment is ufually attended with ' 
formal pageantiy. Is it not abfurd, that 
the laws, which detell: and punifli homi- 
cide, fliould, in order to prevent murder, 
publicly commit murder themfelves ? What 
are the true and mofl: ufeful laws ? Thofe 
compad:s and conditions which all would 
propofe and obferve, in. thofe moments 
when private interefl: is filent, or com- 

oined 
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bined with that of the public. What are 
the natural fentiments of ev^ry perfon 
concerning the punifhment of death ? W6 
may read them in the contempt and indig- 
nation with which every one looks on the 
executioner, who is neverthelefs an inno- 
cent executor of the public will ; a good 
citizen, who contributes to the advantage 
of fbciety ; the inftrument of the general 
fecurity within, as good foldiers are with- 
out. What then is the origin of this con- 
tradidlion ? Why is this fentiment of man- 
kind indelible, to the fcandal of reafon ? 
It is, that in a fecret corner of the mind, in 
which thfe original impreffions of nature 
are ftill preferved, men difcover a fenti- 
ment which tells them, that their lives are 
not lawfiLilly in the power of any one, but 
of tTiat neceffity only, which with its iron 
fcepter rules the univerfe. 

What muft men think, when they fee 
wife magiftrates and grave Ininifters of 
juftice, with indifference and tranquillity, 
dragging a criminal to death, and whilft 
a wretch trembles with agony, expefting 

I the 
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the fatal ftroke, the judge, who has con- 
demned him, with the coldeft infenfibility, 
and perhaps with no fmall gratification 
from the exertion of his authority, quits 
his tribunal to enjoy the comforts and 
pleafures of life ? They will fay, ** Ah ! 
'* thofe cruel formalities of juftice are 
^' a cloak to tyranny, they are a fecret 
" language, a folemn veil, intended to 
** conceal the fword by which we are facri- 
*^ ficed to the infatiable idol of defpotifm. 
" Murder, which they would reprefent 
"to us as an horrible crime, we fee 
*• pradtifed by them without r^ugnance, 
" or remorfe. Let us follow their ex- 
** ample. A violent death appeared ter- 
" rible in their defcriptions, but we fee 
*^ that it is the affair of a moment. It 
" will be flill lefs terrible tcr him, who 
" not expedting it, efcapes almofl all the 
" pain.** Such is the fatal, though ab- 
furd reafoning of men who are difpofed 
to commit crimes ; on whom, the abufe 
of religion has more inffuence than reli- 
gion itfelf. _ 



If 
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If it be ohjedted, that almoil all na- 
tions in all ages have punifhed certain 
cringes with death, I anfwer, that the 
force of thefe examples vanii^es, when 
oppoied to truth, againft which prefcrip-^ 
tion is urged in vain. The hiftory of 
mankind is an immenie fea of errors, in 
which a few obfcure truths may here and 
there be found. 

But human facrifices have alfo been 
common in almoft all nations. That 
fome focieties only, either few in number, 
or for a very ihort time, abftained from 
the punifliment of death, is rather favour- 
able to my argument, for fuch is the fate 
of great truths, that their duration is only 
as a 'flafli of lightning in the long and dark 
night of error. The happy time is not 
yet arrived, when trul;h, as falfhood has 
been hitherto, fhall be the portion of the 
gr^ateft number. 

I AM fenfible that the voice of one 
philpfopher is too weak to be heard amidft 
the clamours of ^ multitude, blindly in- 

I 2 fluenced 
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fluenced by cuftom ; but there is a finall 
number of fages, fcattered on the face 
of the earth, who will echo to me from 
the bottom of their hearts ; and if thefe 
truths fhould haply force their way to 
the thrones of princes, be it known to 
them, that they come attended with the 
fecret wifhes of all mankind; and tell 
the fovereign who deigns them a gracious 
reception, that his fame fhall outfhine 
the glory of conquerors, and that equitable 
pofterity will exalt his peaceful trophies 
above thofe of a Titus, an Antoninus, or a 
Trajan. 

How happy were mankind^ if laws 
were now to be firft formed ; now that we 
fee on the thrones of Europe, benevolent 
monarchs, friends to the virtues of peace, 
to the arts and fciences, fathers of their 
people, though crowned yet citizens ; the 
increafe of whofe authority augments the 
happinefs of their fubjaSs, by deftroying 
that intermediate defpotifm, which inter- 
cepts the prayers of the people, to the 
throne. Jf thefe humiane princes have 

fuffered 
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liifFcred the old laws to fubfift, it is doubt- 
lefs becaufe they are deterred by the num- 
berlefs obftacles, which oppofe the fub- 
verfion of errors eftabliflied by the fandtion 
of many ages ; and therefore every wife citi- 
zen will wilh for the increafc of their 
authority. 



C H A P. XXIX. 

Of^ Imprifonment . 

m 

THAT a magiftrate, the executor of the 
laws, fhould have a power to impri- 
fon a citizen, to deprive the man he hates 
of his liberty upon frivolous pretences, 
and to leave his friend unpu^^ifhed, not- 
withftanding the ftrongeft proofs of his 
guilt, is an error, as common, as it is con- 
trary to the end of fociety, which is perfo- 
hal fecurity. 

Imprisonment is a punifhment, which 
differs from all others in this particular, 

I 3 that 
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that it neceflarily precedes coftvidioni 
but this difference does not deftroy a 
circumftance, which is eflential and com- 
mon to it with all other puniihments, 
viz. that it fhonld never be inflidted, but 
when ordained by the law. The law 
fhould therefore determine the crime, the 
prefumption, and the evidence fufficient 
to fubjedl the accufed to imprifonment 
and examination. Public report, his 
flight, his extrajudicial confeffion, that 
of an accomplice, menaces, and his con- 
ftant enmity with the perfon injured, 
the circumftances of the crime, land 
fuch other evidence, may be fufficient to 
juftify the imprifonment of a citizen. But 
the nature of this evidence fhould be de- 
termined by the laws, and not by the 
magiftrates, whofe decrees are always 
contrary to political liberty, when they 
are not particular applications of a ge- 
neral maxim of the public code^ When 
punifliments become lels fevere, and pri- 
fons lefs horrible; when compaffion and 
humanity {hall penetrate the iron gates 
€)f dungeons, and direft the obdurate and 

inex- 
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inexorable minifters of juftice, the laws 
may then be fatisfied with weaker evidence 
for imprifonment. 

A PERSON accufed, imprifoned, tried, 
and acquitted, ought not to be branded 
with any degree of infamy. Among the 
Romans, we fee that many, accufed of 
veiy great crimes and afterwards de- 
clared innocent, were refpefted by the 
people, and honoured with employments 
in the ftate. But why i^ the fate of an 
innocent perfon fo different in this age ? 
It is, becaufe the prefent fyftem of 
penal laws prefents to our minds an 
idea of power rather than of juftice. It 
is, becaufe the accufed and convicfled are 
thrown indifcriminately into the fame 
prifon; becaufe jmprifonment is rather 
a punifliment, than a means of fecuring 
the perfon of the accufed; and becaufe 
the interior power, which defends the 
laws, and the exterior, which defends the 
throne and kingdom, are feparate, when 
they fhould be united. If the firft were 
(under the common authority of the laws) 

I 4 - com- 
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combined with the right of judging, but 
not however immediately dependant on 
the magiftrate, the pomp that attends a 
military corps, would take off the. infamy ; 
which, like all popular opinions, is more 
attached to the manner and form, than 
to the thing itfclf ; as may be feen in mi- 
litary imprifonment, which, in the com- 
mon opinion, is not fo difgraccful as the 
civil. But the barbarity and ferocity of 
our anceftors, the hunters of the North, 
ftill fubfift among the people, in our 
cuftoms and our laws, which are always 
feveral agjes behind the actual refinements 
of a nation, 

CHAP. XXX. 

Of Profecution and Prefcription. 

THE proofs of the crime being obtain^ 
ed, and the certainty of it determi- 
ned, it is neceflary to allow the criminal 
time and means for his juftification ; but a 
time fo Ihort, as not to diminifh tliat 
promptitude of punifhment,^ which, as we 

have 
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have ,fliewn, is one of the moft powerful 
means of preventing crimes, A miftakea 
humanity may objed: to the fliortnefs of 
the time, but the force of the objedlion 
will vanifh, if we confider that the danger 
of the innocent increafes with the defefts 
of the legiflation. 

The time for enquiry and for juftifi- 
cation fhould be fixed by the laws, and 
not by the judge, who, in that cafe, 
would become legiilator. With regard 
to atrocious crimes, which are long re- 
membered, when they are once proved, 
if the criminal have fled, no time fhould 
be allowed; but in lefs confiderable and 
more obfcure crimes, a time fhould be 
fixed, after which the delinquent fhould be 
no longer uncertain of his fate. For in the 
latter cafe, the length of time, in which 
the crime is almofl forgotten, prevents the 
example of impunity, and allows the cri- 
minal to amend, and become a better mem- 
ber of fociety. 



General 
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Genertal principles will here be fuf-* 
ficient^ it being impoflible to fix j>recifely 
the limits of time for any given legiila- 
tion, or for any fociety in any particular 
circumftance. I fhall only add^ ,that in 
a nation willing to prove the utility of 
moderate punifhment, laws, which, ac- 
cording to the nature of the crime, in- 
creafe or diminifh the time of enquiry 
and juftification, confidering the impri- 
fonment or the voluntary exile of the 
criminal as a part of the punifhment, will 
form an eafy divifion of a fmall number 
of mild punifhments for a great number of 
Crimes. 

But, it muft be obfervcd, the time 
for inquiry and juftifi^tion ihould not in- 
cre^e in dired: proportion to the atroci- 
oufnefs of crimes; for the probability oi 
fuch crimes having been committed^ is ixi- 
verfely as their atrocioufnefs. Therefore 
the time for inquiry, ought in fome cafes 
to be diminidied, and that for julHfication' 
increafed, ^ vice vc?fa. This may appear 

to 
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td contTBi^A what I have faid abore^ narne^ 
ly, that .equal punifhments may be decreed 
for unequal crimes, by confidering the 
jdme allowed the criminal^ or the prifon as 
a punifhment. 

In order to explain this idea, I (hall 
divide crimes into two clafles. The firft 
comprehends homicide, and all greater 
crimes ; the fecond, crimes of an inferior 
degree. This diftinftion is founded in 
human nature. The prefervation of life 
is a natural right; the prefervation of 
property is a right of fociety. The mo- 
tives that induce men to fhake off the 
natural fentiment of compaffion, which 
muft be deftroyed before great crimes can 
be committed, are much lefs in number 
than thofc, by which, from the natural 
deiire of being happy, they are inftigated 
to violate a right, which is not founded 
in the heart of man, but is the work of 
fociety. The different degrees of proba- 
bility in thefe two claffes, requires that 
they fhould be regulated on different 
principles. In the greateft crimes, as they 
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arc Icfs frequent, and the probability of 
the innocence of the accufed being greater, 
the time allowed him for his juftificatioa 
(hould be greater, and the time of enquiry 
lefs. For by haftening the definitive fen- 
tence, the flattering hopes of impunity 
are deflxoyed, which are more dangerous, 
as the crime is more atrocious. On the 
contrary, in crimes of lefs importance, tlie 
probability of the innocence being lefs, 
the time of inquiry fhould be greater, and 
that of juftification lefs, as impunity is not 
fo dangerous. 

But this divifion of crimes into two 
clafles fhould not be admitted, if the 
confequences of impunity were in pro- 
pprtion to the probability of the crime. It 
fhould be confidered, that a perfon accufed, 
whofe guilt or innocence is not determined 
for want of proofs, may be again impri- 
foned for the fame crime, and be fubje<3: to 
a new trial, if frefh evidence arifes, within 
the timc.fixed. 



This 
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T H I s is in my opinion the beft method 
of providing, at the fame time, for the 
fecurity and liberty of the fubjeft, without 
favouring one at the expence of the other ; 
which may eafily happen, fince both thefe 
Heflings, the inalienable and equal patri-^ 
mony of every citizen, are liable to be 
invaded, the one by open or difguifed dcf- 
potifin, and the other by tumultuous and 
popular anarchy. 



CHAP. XXXI. 

Of Crimes of difficult Proof. 

WITH the foregoing principles in 
view, it will appear aftonifliihg, 
that reafon hardly ever prefided at the for- 
ms^tion of the laws of nations ; that the 
weakeft and moft equivocal evidence, and 
even conjeftures, have been thought fuffi- 
cient proof for crimes the moft atrocidus, 
(and therefore moft improbable) the moft 
obfcure and chimerical ; as if it were the 
intereft of the laws and the judge not to 

inquire 
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inquire into the truth, but to prove the 
crime ; as if there were not a greater rifle of 
condemning an innocent perfon, when the 
probability of his guilt is lefs. 

The generality of men want that vi- 
gour of mind, and refolution, vdiich are as 
neceflary for great crimes, as for great vir- 
tues ; and which at the fame time produce 
both the one and the other in thofe nati- 
ons, which are fupported by the a<9ivity 
of their government, and a paffion for the 
public good. For in thofe which fubfift 
by their greatnefs or power, or by the 
goodnefs of their laws, the paffions being 
in a weaker degree, feem calculated rather 
to maintain than to improve the form of 
government. This naturally leads us to an 
important conclufion, viz. that great crimes 
do not always produce the deftrudtion of a 
nation. 

There are fome crimes, which, though 
frequent in fociety, are of difficult proof, 
a circumflance admitted, as equal to the 
probability of the innocence of the accufed. 

But 
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fiat as the frequency of thefe crimes is not 
«wing to their impunity, fo much as to 
other caufesj the danger of their paffing 
unpuniftied is of lefs importance, and there- 
fore the time of examination, and prefcrip- 
don, may be equally diminilhed. Thefe 
principles are different from thofe com- 
monly received ; for it is in crimes, which 
are proved with the grcateft difficulty, fuch 
as adultery, and fodomy, that prefumpti- 
ons, half proofs, ^c. are admitted ; as if 
a man could be half innocent, and half 
guilty 5 that is, half punifhable and half ab- 
folvable. It is in thefe cafes that torture 
ihould exercife its cruel power on the perfon 
of the accufed, the witneffes, and even his 
whole family, as, with unfeeling indiffer- 
ence, ibme Civilians have taught who pre- 
tend to diSate laws to nations. . 

Adultery is a crime, which, politi- 
cally confidered, owes its exiftence to two 
caufes, viz. pernicious laws, and the 
powerful attradtion between the fexes. 
This attradlion is fimilar in many cifcum- 

ftances to gravity, the fpring of motion in 

the 
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the. univerie. Like this^ it is diminifhed 
by diftance ; one regulates the motions 
of the body, the other of the foul. But 
they differ in one refpeft; the force of 
gravity decreafes in proportion to the 
obftacles that oppofe it; the other ^thers 
ftrength and vigour as the obftacles in- 
creaie. 

If I were fpeaking to nations guided 
only by the laws of nature, I would 
tell them, that there is a confiderable 
difference between adultery and all other 
crimes. Adultery proceeds from an abufe 
of that neceflity, which is conftant and 
univerfal in human nature; a neceflity 
anterior to the formation of fociety, and 
indeed the founder of fociety itfelf; 
whereas all other crimes tend to the de- 
ftru<5tion of fociety, and arife from mo- 
mentary paflions, and not from a natural 
neceflity. It is the opinion of thofe, who 
have ftudied hifl:ory and mankind, that 
this neceflity is confliantly in the fame de- 
gree in the fame climate. If this be true, 

ufelels. 
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ufelefs, or rather pernicious muft all laws 
and cuftoms be, which tend to diminifh the 
fum total of the efFefts of this paffion. 
Such laws would only burden one part of 
fociety with the additional neceflities of 
the other ; but, on the contrary, wife are 
the laws, which, following the natural 
courfe of the river, divide the ftream into a 
number of equal branches, preventing thus 
both fterility and inundation. 

Conjugal fidelity is always greater in 
proportion as marriages are more nume- 
rous, and lefs difficult. But when the 
intereft or pride of families, or paternal 
authority, not the inclination of the par- 
ties, unite the fexes, gallantry foon breaks 
the flender ties, in fpite of common mo- 
ralifls, who exclaim againft the cfft&, 
whilft they pardon the caufe. But thefe 
refledtions are ufelefs to thofe, who, living 
in the true religion, ad; from fublimer 
motives, which correct the eternal laws of 

nature. 
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The a& of adulteiy is a crime fb in!bm«- 
taneoasij -ib myfterious^ and fo concealed 
hy the veil which the laws themfelves haii^e 
woven ; a veil neceflary indeed^ but fo tran- / 
iparent, as to heighten rather than conceal 
the charms of theobjecSl; the opportunities 
are fo frequent^ and the danger of diico«^ery 
fb <eafily avoided, that it were mudb eafier 
for the laws to prevent this firimOi than to 
punifh itwhen.comnutted. 

' To every crime, whidh, from its nature 
muft frequently remain uopuoiiJbed, the 
piuufhment is an incentive. Sued is the 
nature of the hutnaa miwA, l^t diiSlculties, 
if (not infurmauatable, nor too gveat for 
our natural indoknce, «mbeUi{h tlie ob-- 
)cSt^ aod dfwr us on itp >the purfuit. They 
are fo ma«y bjurxierG that confine l!he imagi- 
nation to the ohpQ:, and oblige «s lio coa- 
fider it in every poii^t of view, hi this 
agitation, the mind naturally i^ifies ^nd 
fixes itfclf to the *ttoft f^greeabkipikrt^ ftudi- . 
oufly avoiding every idea that might f^t^ttfft 
di%un. 

The 
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The icrimc of :6^9my, (q {fvcrdy pm- 
luihed by the laws^ and ifer the fwoof of 
wlijdbi are empioycd toribires^ nrhk^ iQ^^tW 
tfiuniph KMror innocence iti^, k^$ its 
&aifice izuich ieis 4n the paffion^ of ^(imi 
in a free and inciepeadaai: ibte, thw m 
fociety and a flave. It is much lefs the 
efFeft of a fatiety in pleafures, than of that 
ednpation^ whidh, in or^w tp uwlqe njen 
n&ful to otbersi, jbegifts 1s>y njiajfeing -t^€^ 
ivfelefs to 3(iii9mfelves^ in tlgnafe :p^ic fe- 
minjuies, Hrhere ajrden.t yoarfi ^e cvefiilly 
«cl*i4ed feoca all conwaorce w*h-^ otW 
ftac; as dsfcc yigour of nrture i)ls>Q.i^, i$ is 
QonfiiixK^ in a n9ianyaeriK>t qqI^ jtiti^e^ <<> 
aiml^Ad» ^ which Acgel^ates the ap-- 
proach of old age. 

The mur^ej of bafUrd-children i$, in 
like manner, the effed: of a cruel dilemma, 
in which a woman finds herfelf who has 
been feduced through weaknefs, or over- 
come by force. The alternative is, either 
her own infamy, or the death of a heing^ 
who is incapable of feeling the krfs of 
life. How can flic avoid preferring *hp 

K2 laft 
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hfi to the inevitable mifery of herfelf and 
her unhappy in£mt ? The heft method of 
preventing. this crime, would be efFedhially 
to prdteA the weak woman from that ty- 
ranny, which exaggerates all vices that 
cannot be concealed under the cloak of 
virtue, 

I DO not pretend to lefTen that juft ab-* 
horrence which thefe crimes deferve, but 
to difcover the fources from whence they 
ipring ; and I think I may draw the follow- 
ing conclufioh : ^6at the punijhment of a 
crime cannot bejuji^ (that is necejfary) if the 
laws htroe not endeavoured to prevent that 
crime by the beji means which times and cir^ 
cumjiances would allow. 

' CHAP. XXXII. 

Of Suicide. 

SUICIDE IS a crime which feems not 
to admit of punifhment, properly 
ipeaking ; for it cannot be inflided but on 

the 
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the innocent^ or upon an inieniible dead 
body. In the firft cafe, it is unjuft and 
tyrannical, for political liberty fuppofes all 
puniflhments entirely peripnal ^ in the fe- 
cond, it has the fame effect, by way of ex- 
ample, as the fcourging a ftatue* Man- 
kind love life too well; the obje(fls that 
furround them; the feducing phantom of 
pleafure and hope, that fweeteft error of 
mortals, which makes men fwallow fiich 
large draughts of evil, mingled with a very 
few drops of good, allure them too ftrongly, 
to apprehend that this cyime will ever be 
common from its unavoidable impunity. 
The laws are obeyed through fear of punifh- 
ment, but death deftroys all fenfibility. 
What motive then can reftrain die defperate 
hand of fuicide ? 

He who kills himfelf does a lefs injury 
to fbciety, than he who quits his country 
for ever ; for the other leaves his property 
behind him, but this carries with him at 
leaft a part of his fubftance. Bcfides, as 
the ftrength of a fociety confifts in the 
number of citizens, he who quits one na- 

K 3 tion 
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tion t6 Fefide in another, becofnesr a doubk 
]o&. Tins then k tihi quelkion : whether 
h be adrantagcous^ Ho focietyy ^af it^ mem- 
bidrs fhotild: ^)oy the udtimited prWile^ of 
migration? 

Every law t^t is not armed with 
force, or which, from circumftanccs, miiii 
be inefiedhiial, fhould not be promulgated. 
Opiniony which reigns over the minds of 
men, obeys the flow and indiredt: impref* 
£ons of the legiflator, but refifts them when 
violently and dire£tly applied; and ufelefs 
laws communicate their infignifieance to the 
moft falutary, which are regarded more 
as obftacles to be furmountedy than as fafe- 
guards of the public good. But further^ 
our perceptions being limited, by inforcing 
the obfervance of laws which are evidently 
tifelefs, ^t deftroy the iniiueiice of the Moft 
felutary. . 

pRaM this principle a wife difpenfer 
of public happineis may draw fome ufcful 
confequenccs, the explanation of which 
would carry me too far from my fubjeft^ 

which 
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. ^^ich is to prove the: inutility^ of making 
the nation a prifbn* Such a law is vam^ 
l>«€aufe unlefs inaccdSble rocfcs^ or im*- 
jaflable feas, divide the country from all 
others^ how will it be poflible to fecure 
every point of the circunrferene^ or how 
will youi guard the gMiu?d$; Aemfclves B 
Befidesy. this crime onspe commi^ed^ c^p? 
not be punifhed'; and to pumfb; k befoco^ 
hand, would be to puni(hr tfxe ititentipii 
and not the aiflaon j; ih^ will, which is 
entirely out of the power of human laws. 
To pnm(h the abfenc by confifcating his 
cSk&Sr bcfides the facility of collufiofi 
which would inevitably be the cafe» and 
whicht without tyranny, could not be pre- 
vented, would put a flop to all coromerce 
with other nations^ To punifh the criminal 
wifen he returns, would be to prevent him 
from repairing the evil he had already done 
to fbciety, by making hi& abfence perpetual^ 
Befides, any prohibition would increafe the 
defire of removing, and would infallibly 
prevent fh-angers from fettling in the 
country. • 

K4 What 
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What muft wc think of a government 
which has no means, but fear, to keep its 
fubje<5ls in their own country • to which, 
by the firft impreflions of. their infancy, 
they are fo ftrongly attached. The moft 
certain method of keeping men at home, 
is, to make them happy ; and it is the in- 
tereft of every ftatc to turn the balance, 
not only of commerce, but of felicity in 
favour of its fubjedts. The pleafures of 
luxury are not the principal fources of this 
happinefs ; though, by preventing the too 
great accumulatipn of wealth in a few hands, 
they become a neceflary remedy againft the 
too great inequality of individuals, which 
always increafes with the progrefs of 
fociety. 

When the populoufnefs of a country 
does not increafe in proportion to its ex- 
tent, luxury favours defpotifm, for where 
men are moft diiperfed, there is leaft in- 
duftry ; arid where there is leaft induftry, 
the dependance of the poor upon the lux- 
ury of the rich is greateft, and the union 
of the opprelTed againft the opprefTors is 

leaft 
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Icaft to be fecired. In fuch circumftances, 
rich and powerful men more eafilyvcom- 
mand diftindlion, refpeft and fervice, by 
which they are raifed to a greater height 
above the poor ; for men are more inde- 
pendant the lefs they are obferved, and arc 
leaft obferved when moft numerous. On 
the contrary, when the number of people 
is too great in proportion to the extent of 
a country, luxury is a check to deipotifm ; 
becaufe it is a fpur to induftry, and be- 
caufe the labour of the poor affords fo many 
pleafures to the rich, that t^ey difregard the 
luxury of oftentation, which would remind 
the people of their dependaiice. Hence 
we fee, that in vaft and depopulated ftates, 
the luxury of oftentation prevails over that 
of convenience -, but in countries more po- 
pulous, the luxury of convenience tends 
conftantly to diminiih the laxury of often- 
tation. 

The pleafures of luxury have this in- 
convenience, that though they employ a 
great number of hands, yet they are only 

enjoyed by a few, whilft the reft, who do 

not 
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not partake of them, feel the want more 
fenfibly, on comparing their ftate with 
that of others. Security and liberQ??, re- 
flraincd by the laws, are the balls of hap- 
pineis,. and when attended by thefe,, the 
pleafures of luxury favour population, 
without, which they become the inflxu- 
meats of tyranny* As the moft noble and 
generous animals fly to iblitude and ix^c-^ 
ceffible defects^ and abandon the, fertile 
j^ns to man, their g^atefl enemy;. £1> 
msa rejedl pieafiire itfel^ when offered by 
the hand of tyranny. 

B^T to return. If it be demonf&ated , 
that the laws which imprJibn: men in their 
own country are vain and uojuft, it will 
he. equally true of thofe which, punifli 
fnicide,: for that can only be puniihed after 
death; which is in the power of God 
alone ; but it is no crime, with regard to 
man, becaufe the punirtiment falls on an 
ittnocertt faxnily. If it be obJ!eifted„ Aat 
^he coa6d«ration of fuch? a punifliment: 
may prevent the crime; I aaiweff, that 
he who can^ calmly renounce the pkafiwe 

of 
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of «xiftenGej who is £o weary of life, as 
to brave the idea of eternal mifery, will 
J^e^er be influenced by the more diilant, 
aftd kfs powerful confiderations of family, 
and children. 



GH^AP. XXXIII. 

Of Smuggling. 

SMUGGLING is a real offence againf!: 
the fovereign and the nation ; but the 
punifhment fhould not brand the offender 
with infamy, becaufe this crime is not 
infamous in the public opinion. By in- 
ilidling infamous punifhments, for crimes 
that are not reputed fo, we deflroy that 
idea where it may be ufeful. If the fame 
puni/hment be decreed for killing a phea- 
fant as for killing a man, or for forgery, 
all difference between thofe crimes will 
fhortly vanifh. It is thus that moral fen- 
timents are deflroyed in the heart of man ; 
fentiments, the work of many ages and 
of much bloodfhed; fentiments that are 

fo 
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fo flowly, and with fo much difficulty 
produced, and for the eftabliHiment q£ 
which fuch fublime motives, and fuch 
an apparatus of ceremonies were thought 

neceirarv. 

This crime is owing to the laws them- 
felves ; for the higher the duties, the 
greater is the advantage, and confequently, 
the temptation; which temptation is in- 
creafed by the facility of perpetration, 
when the circumference that is guarded is 
of great extent, and the merchandife pro- 
hibited is fmall in bulk. The feizure and 
lofs of the goods attempted to be fmuggled, 
together with thofe that are found along 
with them, is juft -, but it would be better 
to lefien the duty, becaufe men rifque 
only in proportion to the advantage ex- 
peded. 

This crime being a theft of what be- 
longs to the prince, and confequently, to 
the nation, why is it not attended with 
infamy ? I anfwer, that crimes, which 
men confider as produsflive of no bad con- 

fequences 
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fequences to themfelvcs, do not Intereft 
them fufficiently to excite their indigna- 
tion. The generality of mankind, upon 
whom remote confequences make no im- 
preffion, do not fee the evil that may re- 
fult from the pra(flice of fmuggling, efpe- 
cially if they reap from it any prefent ad- 
vantage* They only perceive the lofs fuf- 
tained by the prince. They are not then 
interefted in refufing their efteem to the 
finuggler, as to one who has committed 
a theft or a forgery, or other crimes, by 
which they themfelves may fufFer; from 
this evident principle, that a fenfible being 
only interefts himfelf in thofe evils, with 
which he is acquainted. 

Shall this crhne then, committed by 
one who has nothing to lofe, go unpu- 
niihed ? No. There are certain fpecies of 
finuggling, which fo particularly affed: the 
revenue, a part of government fo eflential, 
and managed with fo much difficulty, that 
they deferve imprifonment, or even flavery ; 
but yet of fuch a nature as to be propor- 
tioned 
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tboed to die crim^ Forcxample^ kwDidd 
be faigiaJy unj uil that a ^biiiggler of ix)hacco 
flkouid fuficr the diame puniibmeBt wijda A 
lobber, or aflaiiin ; but it would be moiik 
Goofonnable to the nature of die o^oce^ 
that the produce of his labour fhould be ap- 
plied to the uie of die crown^ whidi he 
ifitonded to defraud. 



CHAP. XXKIV. 

Of Bankrupts. 

TME neceffitjr of good faith in contrafts, 
and the fupport of commerce, oMige 
the legiflature to fecure, for the creditors, 
the perfons of bankrupts. It is, however, 
neceffary to diftinguiih between the fraudu- 
lent and the honefl bankrupt. The frau- 
dulent bankrupt fliould be punifhed m the 
feme manner with him who adulterates 
the coin ; for to faHify a. piece of troin, 
which is a pledge of the mutua! obliga- 
tions between citizens, is not a greater 

crime 
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cnmc >tha3i to violate the obligations them-- 
felves« But the bankrupt who, after a 
ftridt examination, has proved before pro- 
per judges, diat either the fraud, or lofles 
cif odxers, or misfortunes unavoidable by 
human prudence, have ibript kim of his 
fnbftance ; upon what barbarous pretence 
i$ ht t&r^wA into prifon, and thus deprived 
of the only remaining good, dhe melan- 
diolj ^njoyirient of mere liberty ? Why is 
he ranked with criminals, and in defpair 
QompdSed to re.pent of his honefty ? Con- 
ieiotts of his inftooeifice, be lived eafy and 
happy und^ ^ protection of thofe laws, 
which, it is true, he violated but not inten-- 
tionally. Laws, diftated by the avarice of 
the rich, and accepted by the poor, feduced 
1^ thttt univerfal and ^flattering hope which 
tndlBes men 'believe, ^hat aS4 unlucky ^cci« 
dents ^<Q die lot of 'Othea's, and the moft 
foFtnnafte only their fliare. Mankind, 
wlien influenced by the firft hnpreffions, 
love crud laws, allfeough, t)eing frfbjed to 
them ^em&lves, it is the intcreftof^very 
perfon '^flt iSfiey ^^ould he as mild as |x>jf- 
fiMe ; fetit the 'fear.^ %ci«g iBjured is .al- 
ways 
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ways more prevalent than the intention of 
injuring others. 

But to return to the honcft bankrupt. 
Let his debt, if you will, not be confidered 
as cancelled, 'till the payment of the whole ; 
let him^ refufed the liberty of leaving the 
country without leave of his creditors, or 
of carrying into another nation that in- 
duftry, which, under a penalty, he (hould 
be obliged to employ for their benefit ; 
but what pretence can juftify the depriving 
an innocent, though unfortunate man of 
his liberty, without the leaft utility to his 
creditors ? 

But fay they, the hardfliips of confine- 
ment will induce him to difcover his 
fraudulent tranfadtions ; an event, that 
can hardly be fuppofed, after a rigorous 
examination of his condudl and affairs. 
But if they are not difcovered, he will 
efcape unpunifhed. It is, I think, a 
maxim of government, that the impor- 
tance of the political inconveniences, ari- 
fing from the impunity of a crime, are 

direftly 
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diredlly as the injury to the publick, and 
inverfely as the difficulty of proof. 

It will be neceffary to diftinguifh fraud 
attended with aggravating circumftances ' 
.from fimple fraud, and that from per- 
fc6i innocence. For the firft, let there be 
ordained the fame punifhment^ as for for- 
gery; for the fecond, a lefs punifhment, 
T)ut with the lofs of liberty ; and if per- 
iedlly honeft, let the bankrupt himfelf 
chufe the method of re - eftablifliing him- 
felf and of Tatisfying his creditors; of if 
lie ihould appear not to have been ftridUy 
honeft, let that be determined by his cre- 
ditors. But thefe diftin<Stions fhould be 
, fixed by the laws, which alone are impar- 
tial, and not by the arbitrary and dange- 
rous prudence of Judges.* 

With 

♦ It may be alledged, that the intereft of commerce 
and propei:ty fhould be fecured; but commerce and 
property are not the end of the focial compaA, but 
the means of obtaining that end} and to expofe all the 
mertibfers of fociety to cruel laws, to preferve them 
from evils, neceflarily occaiioned by the infinite combi- 
nations which refult from the aSual ftate of political 

L fociettes^ 
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V^iTH what eaie might a &gaciotrs le* 
giflator prevent the greateft pjjrt of frau- 
dulent bankruptcies^ and remedy the mis-* 
fortones that befall the honefl and induf^ 
teieusl A public regifter of all contrafl:$^ 
witti ^ liberty of confulting it allowed 
to ^Y«y citizen; a public fund formed by 
a cpptcibi^tioA of the opulent merchants^ 
for the tiioely a£^ftance of \infprtunate in-^ 
doftqTr wece eftablifbnients that could pro*» 
dsvc^ no repl inconveniencear and ma^iy ad- 
vai^^agesr* But u];tjbappily, the moft ^.itiple^ 
ik^ «;aiieft> yet the wifeft la^^^, that wait 
©oljr for tfce nod; of the legiflator, to dif- 
fuik t^QU^ natipj(is^ wealthy power^ and 
i^it^y IfLvrs, whlcjli would be regarded 

fickties.. would be to oiake tb^ end (ubfefviCBt to tte 
means^ a paralogifm in all fciences, and^ particularljr in 
politicks. In the former, editions of this viror.k, I myiel^ 
fell: intp this error^ when I Vaid that the honeft bank- 
f upt ihould be kept in cuftody> as a pledge for his dtbts^ 
iMremployed^as a ffaye^to work for bi» GFediepfs* lapi 
afftamed of having adopted fi> cruel an opinion. I have 
leeftaccufed of impiety; I ^dnot deferve it* I have^ 
been accufed of fediiion ; I deferred it as little. Bnt I 
inlulted a|Lthe rights oC hi^nanity^ and was never re- 
proacbect 

by 
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by future generations with eternal grati- 
tude, are cither unknown, or rejedted. A 
reftlefs, and trifling ipirit, the timid pru- 
dence of the prefent moment, a diftruft 
and averfion to the moft ufeful novelties, 
poiiefs the minds of thofe who are im- 
powered to regulate the actions of man- 
kind. 



CHAP. XXXV. 

Of SanStuaries. 

ARE fanftuaries juft? Is a convention 
between nations mutually to give 
tip their criminals, ufeful ? 

In the whole extent of a political ftate, 
there (hould be no place independent of the 
Jaws. Their power fhould follow every 
fubjeft, as the fhadow follows the body. 
Sanctuaries and impunity diflFer only in de- 
gree, and as the effedt of punifliments de- 
pends more on their certainty, than their 
greatnefs, irien are more ftrongly invited 

L 2 to 
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to crimes by fanduaries, than they are de- 
terred by punifhment. To increafe the 
number of fanftuaries, is to ere<9: fo many 
little fovereignties ; for, where the laws 
have no power, new bodies will be form- 
ed in oppofition to the public good, and a 
Spirit eftablifhed contrary to that of the 
ftate. Hiftory informs us, that from the ufe 
of fanftuaries have arifen the greateft revo- 
lutions in kingdoms, and in opinions. 

Some have pretended, that in whatever 
country a crime, that is an adtion contrary 
to the laws of fociety, be committed, the 
criminal may be juftly punifhed for it in 
any other : as if the charadter of fubjedt 
were indelible, or fynonimous with, or 
worfe than that of flave ; as if a man could 
jUve in one country, and be fubjed: to the 
laws of another, or be accountable for his 
adlions to two fovereigns, or two codes of 
laws, often contradiftory. There are alfo 
who think, that an ad: of cruelty com- 
mitted, for example, at Conftantinople, 
may be punifhed at Paris; for this ab- 
flradled reafon, that he who offends hu- 
manity. 
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manity, ihould have enemies in all man- 
kind, and be the objeft of imiverfal exe- 
cration; as if judges were to be the knights 
errant of human nature in general, rather 
than guardians of particular conventions 
betVjreen men. The place of punifhmeixt 
can certainly be no other, than that where 
the crime was committed; for the necef- 
fity of punilhing an individual for the ge- 
4ieral good fubfifts there, and there only* 
A villain, if he has not broke through the 
conventions of a fociety, of which by my 
fuppofition he was not a member, may 
be feared, and by force baniflied and ex- 
cluded from that fociety; but ought not 
to be formally puniftied by the laws, which 
were only intended to maintain the fbcial 
compadt, and not to punifh the intrinficl% 
malignity of adtions. 

Whether it be ufefal that nation* 
(hould mutually deliver up their criminals ? 
Although the certainty of there being no 
part of the earth where crimes are not pu- 
niihed, may be a means of preventing 
them, I fliall not pretend to determine this 

L 3 queftion. 
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quefHon, until laws more conformable to 
^e neceiiities and rights of humanity^ and 
until milder punidunents, and the aboli- 
tion of the arbitrary power of opinion, fhall 
afford fecurity to virtue and innocence 
when oppreflcd; and until tyranny fhall 
be confined to the plains of Afia, and Eu- 
rope acknowledge the univerfal empire of 
reafon, by which the intereffe of fovercigns> 
und fubjei^s, are befl united. 



CHAR XXXVI. 

Of Rewards for apprehmdingy or kiUing 

Criminals. 

LET us now inquire, whether it be 
advantageous to fociety, to fet a price 
on the head of 4 criminal^ and fo to make 
of every citizen an executioner. If the of- 
fender hath taken refuge in another flate, . 
the fovereign encourages his fubjpda to 
commit a crime, and to expofe themlelves 
to a jufl punifhment; he infults that, nar i 

tion 
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lidn» dnd skitihdrize^ tlib Aibjtaiis t» com- 
mit on thtir nelghb^tir^ ilffiil^ afhrpSr' 
dons. tf tilt -criitiiiltd fUli f%liiaia Ik 
his own couhtty^ tJa ki ^ jjjrits u^h Ills 
^ead, is the ftrongeft pt^£ df tht imk- 
aiefs of the government. He who has 

ihtfi^th to defend himfehT; ^1 not iJur- 
chatfe tht zMOsihtt oi iiifiother. Bolides 
iiith dh ediift confounds all die ideas <2f 
Viitm ahd dibtkiitf; ^tsflfy tdd traviatog 

in tiki Mali of. jttiaioi* At one 4mfe 
^aichetj^ 16 ptin^ti hj ^it itE^si itt 
txid&ier ^htoiir^d: Wil^ <:>li& ipfiSd lltt 
Jdgiflatdre i&ei^gehtil^ t^ tt^s of kifidi^ 
and frlendfhip, and with the id^asi, ib^ 

wards the violation of both. Always la 
contradidion with hinifelf, now he in- 
vites the fuipeffing' mifldS of in~6n to mu- 
tual confidence, and now he plants difbufi 
in* e^(^ry'- Ms.tt: T6 ptcvetk one criihfe, 
he gives birth to a thoufand. Such are 
the ci^edidnifs ctf w^ak ri^KSis, wfii^ 
MW8 zft like teittpdi^ repkits f6 4 totter- 
ing fabiick. On thfe coiitrary, as a nitSiaa- 
becoines niore cnlighifened, h'oiie% maA 
mutual' confidence htdc^t moife nteceflSay, 

L 4 and 
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and are daily tending to unite with found 
policy. Artifice, cabal, and obfcure and 
indireA a^ohs are more eafily difcovered, 
and the intereft of the whole is better ie# 
cured againft the paflions of the individual. 

Even the times of ignorance, when 
private virtue was encouraged by publick 
morality, may afibrd inftrudtion and ex- 
ample to more enlightened ages. But laws, 
which reward treafon^ exite clandestine 
war, and mutual diftruft, and oppoie that 
neceffary union of morality and policy^ 
which is the foundation of happineis, and 
univerfal peace. 

CHAR XXXVIL 

Of Attempts^ Accomplices^ and Pardon. 

THE laws do not punifh the intention; 
neverthelefs, an attempt, which ma- 
nifefts the intention of committing a crime, 
deferves a punifhment; though lefs, per- 
haps, than if the crime were aftually per- 

petrated. 
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.|)etrated. . The importance of preventing 
jevcn attempts to commit a crime fulSici- 
iSHtly authorifes a punifhment ; but as 
Chere irtay be an interval of time between 
the attempt and the execution, it is pro- 
per to referve the greater punifhment for 
jhe^ actual commiffion, that even after the 
attempt there may be a motive for de- 
Ming. 
. . • -• 

' Itf like manner, with regard to the ac- 
complices, they ought not to fufFer fo fe- 
vere a punifhment as the immediate per- 
petrator of the crime. But this for a dif- 
ferent reafon. When a number of men 
unite, and run a common rifk, the greater 
Ae danger, the more they endeavour to 
diflribute it equally. Now, if the prin- 
cipals be punifhed more feverely than the 
acceflaries, it will prevent the danger from 
being equally divided, and will increafe 
the difHculty of finding a perfbn to exe- 
cute the crime, as his danger is greater by 
the difference of the punifhment. There 
can be but one exception to this rule; 
^ad that .j|s, when the principal receives 

a reward 
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a reward from the accomplices. In that 
cafe^ as the difference of the danger h com- 
penfated^ the punifhment fhould be eqittdi 
Thefe refle^ons may appear too refilled 
to thofe who do not confider, that it is of 
great importance, that the laws fhould 
leave the aflbciates as few meaiis as poffibk 
of agreeing among themlelves. 

In fome tribunals a pardon is offered 
to an accomplice in a great crime, if he 
difcover his affociates. This expedient 
has its advantages and difadvantages. The 
(^ifadvantages are, that the law auditniies 
treachery, which is deteffed even by the 
villains thiemfelves ; and introduces crimes 
of cowardice, which are much more per-^' 
nicious to a nation than Crimes of coiifage. 
Courage is not commoA, and only wants^ 
a benevolent power to dired: it to the pxih^ 
lie good. Cowardice, on the- contrary, 
is a frequent, fclf-interefted and conta- 
gious evil, which can never be improved' 
into a virtue. Beiides, the tribunal, which 
has recouffe to this method, betraj^ its 
fallibility, and the laws their vveaknefs, 

by 
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1>y imploring the affiftance of thofe by 
i^hom they are violated. 

The advantages are, that it prevents 
great crimes, the eiFefts of which being 
public, and the perpetrators concealed, 
terrify the people. It alfo contributes to 
prove, that he who violates the laws, 
which are public conventions, will alfo 
violate private compafts. It appears to' 
me, that a general law, promifing a re- 
ward to every accomplice who diicover* 
his aflbciates, would be better than a fpe- 
cial declaration in every particular cafe; 
becaufe it would prevent the union of 
thofe villains, as it would infpire a mutual 
diftruft, and each would be afraid of ex- 
poling himfelf alone to danger. The ac- 
complice, however, fhould be pardoned, 

on condition of tranfportation •. 

'But it is in vain, that I torment myfelf 
with endeavouring to extinguifli the re- 
morfe I feel in attempting to induce the 
flcred laws, the monument of publick 
confidence, the foundation of human mo- 
rality, to authorife diffimulation and per- 
fidy. 
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fidy . But what an example docs it offer 
to a nation, to fee the interpreters of the 
laws break their promife of pardon, and 
on the ftrength of learned fubtleties, and 
to the fcandal of public faith, drag him to 
punifhment who hath accepted of their 
invitation ! Such examples are not un- 
common, and this is the reafon, that po- 
litical fociety is regarded as a complex 
machine, the fprings of which are move 4 
at pleafure by the moft dextrous or moft 
powerful • 

CHAP. XXXVIIL 

Of Suggejiive Interrogations • 

THE laws forbid fuggejiive interroga-* 
tions', that is, according to the civili- 
ans, queftions, which, with regard to the 
circumftances of the crime, zvQjpecial when 
they fhould be genera/; or, in other words, 
thofe queftions, . which having an imme- 
diate reference to the crime, fuggeft to 
the criminal an immediate anfwer. In- 
terrogations, 
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tcrrogations, according to the law, ought 
to lead to the fa<ft indireftly and oblique- 
ly, but never diredlly or immediately. 
^he intent of this injundlion is either, 
that they fhould not fuggeft to the accufed 
an immediate anfwer that might acquit 
liim, or that they think it contrary to na- 
ture that a man fhould accufe himfelf. 
But whatever be the motive, the laws 
have fallen into a palpable contradiction, 
in condemning fuggeftive interrogations, 
whilft they authorife torture. Can there 
be an interrogation more fuggeftive than 
pain ? Torture will fuggeft to a robuft 
villain an obftinate filence, that he may 
exchange a greater puniftiment for a lefs ; 
and to a feeble man confeflion, to relieve 
him from the prefent pain, which afFe<fts 
him more than the apprehenfion of the 
future. If a fpecial interrogation be con- 
trary to the right of nature, as it obliges 
a man to accufe himfelf, torture will cer- 
tainly do it more efFeftually. But men are 
influenced more by the names than the na- 
ture of things. 

He, 
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He, who obftinately refufes to anfwer 
the interrogatories, deferves a piuiifhment, 
which fhould be fixed by the laws^ aad 
that of the fevereft kind ; that criminals 
ihould not, by their filence, evade the 
example which they owe the public. But 
this punifliment is not neceflary when the 
guilt of the criminal is indifputable, be- 
cauie in that cafe interrogation is ufelefs, 
as is likewife his confeflion, when there 
are, without it, proofs fufiicient. This 
laft cafe is moft conmion, for experience 
fhews, that in the greatefl number of cri- 
minal profecutions, the culprit pleads not 
guilty. 



CHAP. XXXIX. 



Of a particular Kind of Crimes. 

THE reader will perceive, that I have 
omitted fpeaking of a certain clafs of 
crimes which has covered Europe with 
blood, and raifed up thofe horrid piles, 

from 
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from, whence, midft clouds of whirling 
impke, the groans qf human vidtims, the 
crackling of their bones, and the frying of 
their ftill panting bowels, were a pleafing 
fpedtacle, and agreeable harmony to the 
fanatic multitude » 3ut men of under- 
ftanding will perceive, that the age and 
country, in which I live, will not perniit 
me to inquire into the nature of this 
crime. It were too tedious, and foreign 
to my fubjedt, to prove the neceflity of a 
perfect uniforniity of opinions, in a ftate, 
contrary to the examples of many nations ; 
to prove that opinions, which differ from 
one another only in fome fubtile and ob- 
fcure diitihftions, beyond the reach of hu- 
man capacity, may neverthelefs difturb the 
public tranquillity, unlefs one only reli- 
gion be eftabliihed by authority ; and that 
fome opinions, by being contrafted and 
oppofed to each other, in their coUifion 
ftrike out the trutli ; whilft others, feeble 
in themfelves, require the fupport of 
power and authority. It woxJd, I fay, 
carry me too far, were I to prove, that 
how odious foever is the empire of force 

over 
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over the opinions of mankind, from whom 
it only obtains diflimulation, followed by 
contempt; and, although it may feem 
contrary to the fpirit of humanity and 
brotherly love, commanded us by reafon, 
and authority, which vve more refpeift, it 
is neverthelefs neceffary and iudifpenfible* 
We are to believe, that all thefe para- 
doxes are folved beyond a doubt, and are 
conformiable to the true interefts of man- 
kind, if praftifed by a lawful authority. 
I write only of crimes which violate the 
laws of nature and the focial contraft, and 
not oijins^ even the temporal punifhments 
of which muft be determined from other 
principles, than thofe of limited human 
phUofophy. 

CHAP. XL. 

Offalfe Ideas of Utility. 

A Principal fource of errors and in- 
juftice, arefalfe ideas of utility. For 
example j that legiflator has falfe ideas of 

utility. 
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Utility, who confiders particular more 
than general conveniences ; who' had ra- 
ther command the fejitirq^nts of nldnkind,* 
than excite them, and dar^s fay to reafon, 
** Be thou a Have;" who would facrificc 
a thoufand real advantages, to the fear of 
an imaginary or trifliftg inconvenience; 
who would deprive men of theufe of fire,' 
for fear of their being burnt, and of water,' 
for fear of ^their beiijg drowned ; and who 
knows of no means of preventing evil but 
by .deftr oying it. 

. The laws of this nature, are thole 
which forbid to wear arms, * difarming 
thofe only who are not dilpbfed to coiiiiinit 
the crime which the laws xiieah to pre- 
vent. Can it be fuppofed, that tliofe who 
have the courage to viblate the moft iacred^ 
laws of humanity, And the moft irapor- 
tantof the code, will reipeft the lefs confide-, 
rable and arbitrary injuniftions, the viola- 
tion of which is fo eafy, and of fo little com- 
parative importance ? Does not the execu- 
tion of this law deprive the fubjeft of that 
^^erfonal liberty, fo dear to mankind and to 

M die 
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the wife legiiflatof ; and does it not fli^jefA 
the innocent to all the difagreeable cifcum** 
ibnces th^t ihould only fall on the guilty ? 
It certainly makes the fituation of the af- 
^Hjlted wprie^ and of the affiolants better, 
and r^tHer encouraj^es .than prevents mur- 
der, as it requLr^ "lets ' courage to attach 
armc^ than unan^ed pe^^^^ 

It Is , a fejfe idoi i)f utility, 'that ^^Vduld 
give to a Mtiftitude t)f Tenilible beinj^, thkt 
fynmietry and order^ which ihariiinate 
matter i$ alone . capable of receiving; to 
negle^ the preieht, which are the only 

"^^ot^yes that aft with force and conilanicy 
on ihe Wultitude, for the more diftaht, 
whole inapreflions are weak and traiifitory, 
luxlefs iacreafed Hy that llrehgth of ima- 

' gioatioB, fo yery uncommoii among man* 
kind. Finally, that it is a falfe'idea of uti- 
lity,, which, facrificing things to names, 
fcparatcs die public good from that of indi- 
viduals. 

There is this diiTerence between a 
Aate of fociety and a ^ftate of nature, thit 

a favage 
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a favage does no more mifchief to another 
than is necef&ry to procure ^me benefit 
to himfelf j but a man in fociety k fdme*^ 
times tempted, from a fault in tlj6 laws, 
to injufe another, without any pfdipea: of 
advantage. The tyrant infpires his vaffals 
with fear and ferVility^ #hich rebounj 
Upon him with double ' force, and ' are the 
caufe of his torment. Fear, the more 
private and domeftic it is, tne lefs dangei-* 
rous is it to him who makes it the inflfu^ 
ment jof his happinefs ; but the more it is 
public, and the greater number of people 
it afiefts, the greater is the probability 
that fonie mad, deipefate, oi' defignin^ 
perfon will feduce others to his party, 1^' 
flatterins: expectations ^ and this will Be 
die miore eafily acconiplifhed, as ihte dan-^ 
ger of the entcrprize will ht divided 
amongft a greater number, becaufe the Value 
the unhappy fet upon their exilience is Idfs, 
as their inifery is jjreater^ 
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• ■ ■ • • • . 

Of the Means of preventing Crimes t 

IT is better to prevent crimes^ than to 
puniih tjben^. This i3 the fundamenr 
tal principle of good legiflation, which i$ 
the art of conducting men to the maximum 
of h^ppindss and to die minimum of mifety, 
if we may apply tl^is mathematical expref- 
fion to the. Rood and evil of life. But the 
means hitherto^ employed for that pur* 
pofe^ are generally inadeqiute, or con- 
traiy to the end propofed. It is impoffi- 
ble to f^ace the tmnultuous adtivity of 
mankyid to abfolute regularity ; for, midft 
the Y^ious and oppofite attraction^ of 
pleafure and pain» human . laws are not 
fufficient entirely to prevent diforders in. 
ibciety. Such however is the chimera, 
of weak men, when invefted with autho- 
rity. To prohibit a numl^er of indifFe- 
rent a<ftions, is not to prevent the crimes 
which they may produce, JDut to create 

new 
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new ones; it is to change at will the Ideas 
of virtue and vice, which, at othei" times, 
we are told are eternal and immutable. 
To what a fituation fhould we be reduced, 
if every thing were to be forbidden that 
might poffibly lead to a cririie ? We muft 
be deprived of the ufe of our fenfes. For 
one motive that induces a man to commit 
a real crime, there are a thoufand which 
excite him to thofe indifferent adtions^ 
which are called criihes by bad laws. .If^ 
then, the probability that a crime will be 
committed, be in proportion to the num- 
ber of motives, to extend the fphere of 
crimes will be to increafe that probability. 
The generality of laws are only excluiive 
privileges ; the tribute of all to the advan* 
tage of afew. 

Would you prevent crimes ? Let the 
laws be clear and fimple ; let the entire 
force of the nation be united in their dc^ 
fence ; let them be intended rather to fa^ 
vour every individual, than any particular 
clafles of men; let the laws be feared^ 
and the laws only. The;|nr of the laws 

M 3 is 
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is* fSlntarff but die &SLr of men is a fraitT 
fuLand Bxal fburbe of crimes. Men enr 
flkted, ju* more voluptuous, more de- 
bauched, imd mV^re cruel than thofe who 
arc in & ftatfe of freedom. Thefe ftudy 
the fciehces, the inteifeft of nations, have 
-gr^it oBjeds befbre their eyes, and imi- 
tate them.; but thoie, whbfe views are 
tonfined to tlic^jprcfent moiilent, endeavour, 
'midft th6 dtftradlion of riot, 4nd debaUche^ 
iy, to i&cj^ thfeir Situation ; accuftohied 
\6 ific uncertainty -of Ail events, for tfee 
laws deteruiine : hone, the cohfequemrcs of 
idieir cHhies bdbome problematical, which 
gim aii^additiDnal force vb the Rreiteth of 
their paliiobs. 

Jn ^ nation> indolent from the natni^ 
of the climate, the uncertainty of the laws 
confittns 4nd incTeifes'men V inctelence ind 

• - . w « . . • 

ftifpidity . In a Vbitjp'tifcras, \mt -adaVe m- 
tibn, this ratcrtainty^ccafions a 'moltipii- 
city of ca&als ahdTSitr^es, Whijth Iprejfl 
^diftnift ^d diffidence through the hrearts lof 
ffll, aiid diffimulatiob ahd treacheiiy are tfte 
ibufidittcm of ifccii- J^rudrijKe. in a bfew 

and 
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^d powerful na^on, fi\^ wcej^ifijy of 
ijie l^ws is at lail iphjof^, ^f cqw 
ojCciljatioiis f^om likp^ tq jl^iy, aiid 
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» « 



Of the Sciences. 

WOULP you ^yent criqies ? J.et 
Ji^rtyi^ Attended with Juvpwlec[ge. 
.^s ^owledgjB extends, the ^if^vantages 
.)irKi(;b attend it ^^niniih, ^d the adyan- 
jt^gjsf$ ini^eafe. A daring impoilqr, w^^ 
15 always a man pf fcjne ^niu», is ?4q^^ 
fby the ignqrant populace, aod de:({)iied ,by 
,n^ pf undcrftanding. Knpwlfdge faci-? 
Jitat^s ihe com|ari|on of objects, ,by fliew^ 
ii^ them in differewtjpointspf yiew. Wl^e^ 
the clouds of ignorance are dji|]^Ued j^y 
the radiance of knowledge, authorjity tyeqi- 
bles, but the force of the laws remains im- 
moveable. Men of enlightened pod^i*-* 
ftajiding muft neceiTarily approve thofe p^- 
iul conventions, which ace the fbund^tiQa 

' M4 ' oi 
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of public fafety ; they Compare, vnih the 
higheft,'fiiti$fadion, the inconfiderable poi^* 
tion of liberty of which they arc deprived, 
with the fum totsi facrificcd by others for 
their fecurity; obferving that they have 
only given up the pernicious liberty of in- 
juring their fellow creatures, they blefs the 
throne, and the laws upon which it is eila-> 
blifhcd. 

It is falfe that the fciences have always 
been prejudicial to mankind. When they 
were fo, the evil was inevitable. The mul- 
tiplication of the human fpecies on the face 
of the earth introduced war, the rudiments 
of arts, and the firft laws, which were tem- 
porary compadls arifing from neceffityi and 
perifhmg with it. This was the firft philo- 
fophy, and its few elements were juft, as 
indolence and want of fagacity, in the early 
inhabitants of the world, preferved them 
from error. 

9 

* 

BtTT neceffities increafing with the num- 
ber of mankind, ftronger arid more lafting 
ittipreffions were-heceflary to prevent their 

frequent 
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£nequent relapfes into a ftate of barbarity^ 
which became every day more fatal. The 
firft religious errors, which peopled the 
esurth With falfe divinities, and created a 
world of invifible beings to govern the vifi- 
blc creation, were of the utmoft fervice to 
mankind. The greateft benefaffcors to hu- 
manity were thofe who dared to deceive, 
and lead pliant ignorance to the foot of the 
altar . By prefenting to the minds of the 
vulgar, things out 6f the reach of their 
fenjfes, which fled as they purfued, and al- 
ways eluded their grafp; which, as they never 
toniprehended, they never delpifed, their 
different paffions were united, and attached 
to a fingle objeA. This was the firft tranfi- 
tion of all nations from dieir favage ftate. 
Such vras the neceflary, and perhaps the 
only bond of all focieties at their firft for- 
mation. I fpeak not of the choien people 
of God, to whom the moft (extraordinary 
miracles, and the moft fignal favours, fup- 
plied the pjace of humaq .policy. But as it 
is the nature of error to fub-divide itfelf ad 
h^mtum, fo the pretended knowledge, 
which fprung froni it, transformed man- 
kind 
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kind into » blind fan^fic fimlttt^dfB^ jairjiig 
and deftrojang ^ch oU]^r in ^ k^r^th 
in which they were incloied : hcjice it is 
not wonderful, that ^me ienfihk 9n4 P^-* 
loibphic minds jfhould regret the ancient 
ftate of barbarity* This yns ik^ j&n$ epo- 
cha, in which knowkdge> pr ra^^ Pj^JBUr- 
onsj were fiital. 

The ^coo4 tn^ be icHind ii^ |fae ^li^-* 
cult and terrible ps^age ^on) c^xor to ^^:^^, 
from darkae^ to l^t. The i4cic;n t Ack^ 
betweed a mafs of eitors. wfefid to the ibir 
and powerful, ^lid the truths £> Juo^ijta^t 
^ the 9)an/ an4 ^e W6a^> wi^ t^ &rr 
mentation qf p^oos, exck^ ^ «h«t fi^r 
ca^n> wf^re pfpdudtive iff :iii$fike c^vil^ to 
tunhappy mortals. ,|n ^ Au4y of ;hiftory^ 
whofe principal.peripds, afi|y <?eftftia;in?err 
.val$> much refeoihk t^ <^^r, yf(c tfre- 
^uentl^ 4nd^ in 4he vfieQC^Stfy f«^^ /(I'Qi^ 
.the.obloifkjr c^ jgnoraiioe ta^e liglH ^qf 
philotophy, and Ifpm tyi^jiy .to lil^^rty^ 
its natural a)nfeqvence^ one ge&i^i^tioiB ii^^ 
crificed to the happinefs «f ;the ^n^C «^ 

when this fktf» is .^xtHtguifl^pd, fu»i :^ 

world 
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^bfld d6li««i«d fi-oth ih etilsi truth, after 
It very (low progreft, fits down with mow 
jiarchs on the throne, and is worfhipped 
in the aflemblies of nations. Shall we 
Aeii believe, that light diffufed among the 
^fcople is more deftriiftive than darknefs, 
iand *hat the knowledge of the tielations of 
^ngs can evei- be fatal to mankind f 

JteNoftANCE may indeed be kfs fatd! 
TSiiHn a fmall degree of knowledge, be- 
;iHttifc this idds, tb the evils of ignorance^ 
ifete iniftvibible errors of la confined view df 
.^rtgs on this fide the bouhds of truth ; 
but a man of enlightened underftattding, 
appointed guardian of the laws, is the 
greateft bleiling that a fovereign can beftow 
on a nation. Such a man is accuftomed 
to behold truth, and not to fear it *, unac- 
quainted with the gr€jft<aft part of thofe 
imaginary and infatiabl^ neceffities, which 
ib often put virtue to the propf, andac- 
X:viAomed to cohtempkte-mscnkind from the 
moft -elevated point <rf view, he eenfiders 
the nation as his family, and hiis fellow 
citizens as brothers ; the diilance between 
' the 
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the great and the vulgar appears to him the 
lefs, as the number of mankind he has ii¥ 
view is greater. 

The philofopher has neceflities and in- 
terefts unknown to the vulgar^ and the 
chief of thefe is not to belie in public the 
principles he taught in obfcurity^ and the 
habit of loving virtue for its own i&ke. 
A few fuch philofophers would conftitute 
the happinefs of a nation ; which^ how- 
ever, would be but of fhort durarion, un- 
lefs by good laws, the number were io in- 
creafed, as to leiTen th^e probability of an 
improper choice. 



CHAP. XLIII. 

Of Magtjirates. ' 

ANOTHER method of preventing 
crimes is, to make the obfervance of 
the laws, and not their violation, the inte- 
reft of the magiftrate. 

The 
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The greater the number of thofe who 
confHtute the tribunal, the lefs is the 
danger of corruption ; becaufe the attempt 
will be more difficult, and the power and 
temptation of each individual will be pro- 
portionably lefs. If the fovereign, by 
pomp and tlie aufterity of edid:s, and by 
|:efufing to hear the complaints of the 
oppreiTed, accuftom his fubjedls to refpe<3: 
the magiftrates more than the laws, the 
magiftrates will gain indeed, but it will' 
be at the expence of public and private 
fccurity. 



CHAP. XLIV. 

Of Rewards. 

YET another method of preventing 
crimes is, to reward virtue. Upon 
this fubjeft the laws of all nations are filent. 
If the rewards, propofed by academies for 
die difcovery of ufeful truths, have in- 
creafed our knowledge^ and multiplied 
good books, is it not probable, that re- 
wards. 
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wardsy dlftributed by the beneficent liand 
of a ibvereign^ would alfo multiply vir- 
tuous a£tion€. The coin of honour is in- 

m 

exhau^Me, and is abundandy fruitful in 
the h^Ads of a prince who diftri^ute^ it 
wjfely. 



(^ Education. 

FINALLY, the moft certain Hiedbiod of 
preventing crimes is, to perfed the fyf^ 
tern of education. B\}t t];iisi^ zfx obje<fl too 
vaft, and exceeds my plan ; an objeft, if 
I may venture to declare it, which is fo inti- 
mately connected with the nature of govern- 
ment, that it will always remain a barren 
fpot, cultivated only by zisw 'Ujdfe ja^^n. 

■ 

A cGJ^ii: AT jnan, who is 4)firiQQ^ited hf 
that jwocld )be hath jeidightened, and is> 
whom 'We jtre indebted ior n^any Jx3qi|>qi> 
taat itruths, jhath^pi):. amply detailed jtfafi 
principal ^maxims of ufeful jBduoatioo. 

Thi$ 
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ipn6 chiefly coniifb in prefenting to Ae 
puStid a {nidi nundber of feIe£t>objedls ; in 
ftt)fth»ting tihe originals for the copies, 
bbltfi of phyfiCal and moral pha&nomena j 
in teiiAihg the pupil to virtue by the eafy 
tCAd cff ffeiiCirafent, and in withholding him 
tt6th evil by the rnMlJMe power of nccef- 
fafjr iricbhveftiehces, xaAter Aan by com- 
itiaftd, t«1iidi only obtains n counterfeit and 
mefftierfta'ry dbedicflce. 

CUA'F. XhVl. 

tXf Tar dons. 

AS puriifhments become more mild, 
. clemency and pardon are lefs necef- 
iary* 1R[appy die nation in which they^wiH 
be con&der6d as dangerous! Clemency, 
which lias often been deemed a fuffictent 
fiibftitutfeforeveiy other virtue in fbvcreigns, 
flibuld l}e eicduded in a perfbft legiflatibn, 
where puriilhmferits are mild, and ihc pro- 
ceedings in criminal cafes regular ^and ex- 

peditiouSf This truth will feem cruel to 

thofe 
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thofe who live in countries, where, . from^ 
the abfurdity of the laws, and the feverity, 
of punifhments, pardons, and the clemency 
of the prince, are neceffary. It is indeed one 
of the nobleft prerogatives of the throne, 
but, at the fame time, a tacit difapprobatioa 
of the laws. Clemency is a virtue which 
belongs to the legiflator, and not to the exe« 
cutor of the laws ; a virtue which* ought to 
fhine in the code, and not in private j^dg* 
ment. To fhew mankind, that crimes are 
fometimes pardoned, and that punifhment 
is not the neceffary confequence, is to nou- 
ri(h the flattering hope of impunity, and 
is the caufe of their confidering every pu- 
nifhment inflidted as an a(^ of injuftice and 
oppreflion. The prince in pardoning, gives 
up the public fecurity in favour of an indivi- 
dual, and, by his ill-judged benevolence, 
proclaims a public adt of impunity. Let, 
then, the executors of the laws be mexora- 
ble, but let the legiflator be tender, indul-f 
gent and humane. He is a wife architeft, 
who erefts his edifice on the foundation of 
felf-love, and contrives, that the intereft pi 
the public fliall be the intereft of each indi- 
vidual I 
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Vidual; who is not obliged by particular 
laws, and irregular proceedings, to fepa- 
rate the public good from that of individu- 
als, and ere£t the image of public felicity 
on the bafis of fear and diftruft ; but like 
i wife philofopher, he will permit his bre- 
thren to enjoy, in quiet, that fmall por- 
tion of happinefs, which the immenfe fyf- 
tem, eftablifhed by the firft caufe, permits 
them to tafte on this earth, which is but a 
point in the univerfe. 

A SMALL crime is fometimes pardoned, 
if the perfon offended chufes to forgive the 
offender^ This may be an ad: of good- 
nature and humanity, but it is contrary to 
the good of the public. For, although a 
private citizen may difpenfe with fatisfadion 
for the injury he has received, he caniiot 
remove the neceffity of example. The 
right of punifhing belongs not to any indi- 
vidual in particular, but to fociety in gene- 
ral, or the fovereign. He may renounce 
his own portion of this right, but cannot 
give up that of others. 

N CHAP. 
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CHAP. XLVII. 
CONCLUSION. 

I CONCLUDE with this refledtion, that 
the ieverity of puniihments ought to be in 
proportion to the flate of the nation.. 
Among a people hardly yet emerged from 
barbarity, they fhould be moil fevere^ zs 
ftrong impreffions are required ; but in pro- 
portion as the minds of men become foften- 
cd by their intercourfe in fociety^ the feve- 
rity of punifhments fhould be diminifhed^ 
if it be intended, that the neceffary relation 
between the objed): and the fenfation fhodld 
be maintained. 

From what I have written rcfiilts the 
following general theorem^ of coaiiderable 
utility, though not conformable to cuflom, 
the common legiilator of nations. 



TJbat 
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TAat a punijbment may not be an aSi of 
violence y of one ^ or of many againji a private 
member of fodetyj it Jhould be public^ im* 
mediate and necejfary ; the leaji pojfible in the 
cafe given ; proportioned to the crime ^ and 
determined by the laws. 
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COMMENTARY 

On the Book of 

CRIMES and PUNISHMENTS. 



CHAP. I. 

Tie Occajion of this Commentary. 

HAVING read, with infinite fatisfac- 
tion, the little book on Crimes and 
Punifhments, which in morality, as in me- 
dicine, may be compared to one of thofe 
few remedies, capable of alleviating our 
fufFerings ; I flattered myfelf, that it would 
be a means of foftening the remains of 
barbarifm in the laws of many nations; 
I hoped for fome reformation in mankind^ 
when I was informed, that within a few 
miles of my abode, they had juil hanged 
a girl of eighteen, beautiful, well made, 

N 3 accom- 
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agCPmpliihgdt aad of a very reputabi? f%r 
mily. 

« 

She was culpable of having fufFered her- 
fclf to be got with child, and alio, of having 
abandoned her i^f^m, TWs unfortunate 
girl^ ^yinz from her father's houfe, is taken 
in labour, and without afflftancc, is deli- 
veccd of hy?? burthen^ by the fide of a wood. 
Shame, which in the fex is a powerful 
pafSon, gave her ftrcngth to return home, 
and to conceal her fituation. She left her 
child ej^oi^ j. k ia l^u^d (;bq noxt i9orn* 
ing ; the mother is difcoyered, condemn- 
ed, and executed. 

The firft feult of this unhappy vi<ftim, - 
ought to have been concealed bythe family, 
OP rather claim^the protedtion of the laws, 
becaufe it was incumbent on her feducer to 
repair the injury he had done; becaufe 
weafcnefe hajth a right to indulgence ; be- 
caufe conceaKng her pregnancy may en- 
danger her life; becaufe declaring her con- 
dition deflroys her reputation, and becaufe 

the 
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thi difficulty of providing for her infant is 
a great additional misfortune. 

Her fecond fault is more criminal. She 
abandons the fruit of her weaknefs, and 
expofes it to perifh. 

But, becaufb a child is dead, is it abfb- 
lutely neceffary to kill the mother? She 
did not kill the child. She flattered her- 
iclf, that fome paflenger would have com- 
paffion on the innocent babe. It is even 
poflible that fhe might intend to return and 
provide for it; a fentiment fo natural in the 
breaft of a mother, that it ought to be pre* 
fumed. The law, in the country of which 
I am fpeaking, is, indeed, pofitivcly againft 
her. But is it not an unjuft, inhuman and 
pernicious law ? Unjuji, becaufe it makes 
no diftindlion between her who murders, 
and her who abandons her infant ; inbu-- 
marif becaufe it punilhes with death a too 
great deiire of concealing a weaknefs ; per- 
niciousy becaufe it deprives the ftate of a 
fruitful fubjeft, in a country that wants in- 
habitants. 

N4 Charity 
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Charity hath not yet cftablifhed, in 
that nation^ houfes of reception for expofed 
infants. Where charity is wanting, the 
law is always cruel. It were much better 
to prevent, than to think only of punifhing 
thefe frequent misfortunes. The proper 
objeft of jurifprudence is, to hinder the 
commiflion of crimes, rather than condemn 
to death a weak woman, when it is evi- 
dent, that her tranfgrpffion was unattended 
with malice, and that ihe hath already been 
feverely punifhed by the pangs of her own 
heart. 

Insure, as far as poffible, a refource to 
thofe who fhall be tempted to do evil, and 
you will have lefs to punifh. 

CHAP. II. 

Of Pumyhments. 

THIS misfortune, and this very hard 
law, with which I was fo fenfibly 
afFefted, prompted me to caft my eyes on 
the criminal code of nations. The hu- 

mans 
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mane author of the Effay on Crimes and 
Punifhments, had but too much caufe to 
complain, that the latter frequently exceed 
the former, and are fometimes detrimental 
to the ftate they were intended to ferve. 

Those ingenious punifhments, the tie 
plus ultra of the human mind endeavouring 
to render death horrible, feem rather the in- 
ventions of tyranny than of juftice. 

The puniftiment of the wheel was firft 
introduced in Germany, in the times of 
anarchy, when thofe who ufurped the regal 
power, refolved to terrify, with unheard of 
torments, thofe who fhould difpute their 
authority. In England, they ripped open 
the belly of a man guilty of high treafon ; 
tore out his heart, dafhed it in his face, and 
then threw it into the fire. And wherein 
did this high treafon frequently confift? In 
having been, during a civil war, faithful to 
an unfortunate king ; or in having fpoken 
freely on the doubtful right of the conque- 
ror. At length, their manners were foften- 
ied they continue to tear out the heart, 

but 
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but not tiU after the death of the offender. 
The apparatus is dreadful ; but the death is 
mild» if death can ever be mild« 

CHAP. III. 
On the Punijhment ^Heretics. 

TH E denunciation of death to thofb 
who, in certain dogmas, differed from 
the eftabliftied church, was peculiarly the 
aft of tyranny. No chriftian emperor, be- 
fore the tyrant Maximus, ever thought of 
condemning a man to punifhment merely 
for points of controvcrfy. It is true^ in- 
deed, that two Spanifh bifhops purfoed to 
death the Prifcilianifts under Maximus; 
but it is alfo true, that this tyrant was wil- 
ling to gratify the reigning party with the 
blood of heretics. Barbarity and juftice 
were to him indifferent. Jealous of Theo- 
dofius, a Spaniard like himielf, he endea- 
voured to deprive him of the empire of the 
Eaft, as he had already obtained that of the 
Weft. Theodofius was hated for his cruel- 
ties j but he had found the means of gain- 
ing 
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iog to his party the heads of the churck^ 

]^f aximus was wilUag to difplay the fame 
zeaU and to attach the Spanifh bifhops to 
his faction. He flattered both the old and 
the new religion ; he was as treacherous as 
inhuman, as indeed were all thofe who at 
that time, either pretended to, or obtained 
empire. That vaft part of the world was 
then governed like Algiers at prcfent. Em-» 
perors were created and dethroned by the 
military power, and were often chofen from 
among nations that were reputed barbarous. 
Theodofius oppofed to his competitor other 
barbarians from Scythia, . He filled the 
army with Goths, and furprized Alaric the 
conqueror of Rome. In this horrible con- 
fufiojQ> each €fndeavoured to ftrengthen hia 
party by every means in his power. 

M A X I M u s having caufed the emperor 
Gratian, the colleague of Teodolius, to 
be aflaflinated at Lyons, meditated the de- 
ftrudlion of Valentinian the fecond, who, 
during his infancy, had been named fvic- 
ceflbr to Gratian. He aflembled at Treves 
a powerful army, compofed of Gauls and 

Germans. 



• *• 
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« 

Germans. He caufed troops to be levied 
in Spain, when two Spanifh biihops, Idacia 
and Ithacus, or Itacius, both men of credit, 
capie and demanded of him the blood of 
Prifcilian ^nd all his adherents, who were 
of opinion, that fouls were emanations 
from God -, that the Trinity did not contain 
three hypoftafes ; and moreover, they car- 
ried their facrilege fo far as to faft on Sun- 
days. Maximus, half pagan and half 
chriftian, foon perceived the enormity of 
thcfe crimes. The holy bifhops Idacio and 
Itacius, obtain^ed leave to torture Prifcilian 
and his accomplices before they were put 
to death. They were both prefent, that 
•things might be done according to order, 
and they returned blefling God, and num- 
bering Maximus the defender of the faith, 
among the faints. But Maximus being 
afterwards defeated by Theodofius, and 
affalTmated at tlie feet of his conqueror, had 
not the good fortune to be canonized. 

It is proper to obferve, that St. Martin, 
bilbop of Tours, who was really a good 
m:m, folicited the pardon of Prifcilian, but. 

being 
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.being himfclf accufed of herefy by the bi- 
fhops^ he returned to Tours for fear of the 
torture at Treves, 

As to Prifcilian, he had the confolation, 
after he was hanged, of being honoured by 
his fed:, as a martyr. His feaft was cele- 
brated, and would be celebrated Aill, if 
there were any Prifcilianifts remaining. 

This example made the entire church 
tremble; but it was foon after imitated and 
furpaffed. Prifcilianifts had been put to 
death by the fword, the halter, and by la- 
pidation. A young lady of quality, fut- 
pefted to have fafl^d on a Sunday, w^s, at 
Bourdeaux, only ftoned to death. Thefc 
punifhments appeared too mild ; it was 
proved, that God required that heretics 
(hould be roafted alive. The peremptory 
argument, in fupport of this opinion, was, 
that God punifhes them in that manner in 
the next world, and that every prince, or 
his reprefentative, even down to a petty 
conftable, is the image of God in this fub- 
lunary world. 

On 
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On this principle it was, thiit all b^r 
Europe, they burnt witches and ibroirtjtir, 
who were manifeilly under the empittr of 
the devil; and alfo heterodox chriflians, 
which were deemed ftill more criminal and 
dangerous. 

It is not certainly known, what Wis tfl4 

crime of thofe priefts, who were b&rfrt at 
Orleans in the prefence of king Robert and 
his wifb Conftantla, in the ydar 1022. Mow 
indeed fhould it be known f there bdff^ 

at that time, but a fmali number df dbi^ 

and monks that could write. All #rf cer- 
tainly know is, that Robert ^d ttitr t(^ 
feafted their eye$ with this ihotiM^H 
fpeftacle. One of the fe<aarfes Had fet^fr 
confeflbr to her majefty, who thottght iHB 

could not better repair the misfbttdiie ttf 
having confefied to a heretic, thah fJy ^Iflg^ 
him devotrred by die flames* 

Custom becomes law : ffom diat pftHOjf 
to the prefent time, a fpice of iSlOW Asltf 
feven hundred years, £he church" hstik e6li- 
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tinued to bum thofc that are guilty, or fup- 
pofcd guilty, of an error in opinion. 

CHAP. IV. 

On the Extirpation of Herejy. 

IT feems neccflary to diftinguifh ^ he- 
refy of opinion from faSion . From the 
firft ages of Chriftianity opinions have been 
didTerent. The ChrifUans of Alexandria 
wcre^ in many points, of a different opi- 
nion from thofe of Antioch* The Achai- 
an& differed from the Afiatics. This 
diverfity of opinion exifted from the be- 
ginning, 2atiA probably will continue for 
€fet. Jefus Chrift, who could have uni- 
ted^ all the faithful in the &me ientiments, 
^Sd it not ; and therefore we may conclude 
thai it was not his deiign; but that he 
chofc rather to cxercifc all his churches in 
afts of indulgence and charity, by per- 
mitting different fyftems, yet all agreeing 
to acknowledge him their lord and mafber. 
Thefe feveral fefts, fo long as they were 
tolerated by the emperors, or concealed 

from 
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from their fight, had it not in their power 
to perfecute each other, being equally fuh- 
jedl to the Roman magiftrates : they could 
only difpute. If they were perfecuted, 
they equally claimed the privilege of na- 
ture : "Suffer us, they faid, to adore our 
God in peace, and do not refufe us the 
liberty you grant to the Jews :" Every 
feft may now urge the fame argument to 
their opprefTors, They may fay to thofe 
who grant privileges to the Jews : " Treat 
us as you treat the fons of Jacob ; let us, 
like them, pray to God according to our 
confcience. Our opinion will no more in- 
jure your (late, than Judaifm. You tole- 
rate the enemies of Jcfus Chrift ; tolerate 
us who adore him, and who differ from you 
only in theological fubtilties. Do not de- 
prive yourfelves of ufeful fubjedts ; ufefui 
in your manufaftures, your marine, and 
the cultivation of your lands. Of what 
importance is it, that their Creed be fome- 
what different from yours ? You want their 
labour, and not their Catechifm/' 

Fac* 



CRIMES A^tD PUNISHMENTS* xlll 

Faction is quite a different thing. It 
always happens, that a perfecuted fedt de- 
generates into fadtion* The oppreffed na- 
turally unite and animate each other; and 
are generally more induftrious in ftrength- 
enihg their party, than the^r, perfecutors in 
their extermination. They muft either de- 
,iboy or be deftroyed. So it happened after 
ter the perfecuton excited in 304, by Qa- 
lerius, in the two laft years of Diocleiian. 
The Chriftians, having been favoured by 
that emperor during eighteen years, were 
becpoie too numerous and too rich to be 
exterminated. They joined ChloruS ; they 
fought for his fon ConAantine, and a total 
revolution of the emjpire was the confer 
quence. 

Small events may be compared with 
great, when they are produced by the fame 
ipirit. Revolutions of a fimilar kind hap- 
pened, in Holland, in Scotland, and in 
Switzerland. When Ferdinand and Ifa- 
bella drove the Jews out of Spain, where 
they were eftablifhed, not only before the 
reigning family, but before the Moors, the 

O Goths, 
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Goths, or even the Carthaginians ; i£ the 
Jews had been as warlike as they were 
rich, they might ealily, in conjundion with 
the Arabs, have efiedted a revolution. 

In fhort^ no fcA ever changed the go- 
vernnjent, unlefs excited by defpair. Ma- 
homed himfelf fucceeded only becaufe he 
was driven from Mecca, and a reward of- 
fered for his head* 

Would you prevent a fed from over*- 
turning tibe ftate, imitate the prefent wile 
condud of England, of Germany, of Hol« 
land; ufe toleration. The only methods, 
in policy, to be taken with a new feft, are, 
to put to death the chief and all his adhe-- 
rents, men, women> and children, with- 
out (paring one individual ; or to tolerate 
them, when numerous. The firft method 
is ^at pf a moniler; the fecond, of a \yife 
man. 

Chain your fubjefts to the ftate by 
their intereft, JLet the Quaker and the 
Turk find their adygj3ita|;e in living under 

your 
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your laws. Religion is of God to man s 
the civil law is of you to your peopki 

C H A R V. 

Of Profanation* 

LEWIS IX, King of France^ who ^r 
his virtues was numbered among the 
faints, made a law againft blai2)heriiers. 
He condemned them to a new ^unifh<« 
ment ; their tongues were pierced witib a 
hot iron. It was a kind of retaliation; 
the finning member fuflering the ptiriifh-* 
ment. But it was fomewhat difficult fo 

4 

determine, what was blaipheniy. E^^ef* 
lions frequently efcape from a man in a 
pafiion, from joy, or even in converfation, 
which ar6 merely expletives, fuch as the 
fela and the vab of the Hebrews, die pil 
and the cedepol of the Latins^ as alfo per 
Deos immortales^ an expfeffion frequently 
ufed, without the leaft intention of iwear^ 
irig by the immortal Gods^ 

The words which are called oiaths and 
' blafphemy, are commonly vague terms 

O 2 ^at 
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that may be varioufly interpreted. The 
law by which they are punifhed^ ieems to 
be founded on that of the Jews, which 
fays, Tbou jhalt not take the name of the: 
Lord thy God in vain. The beft commen- 
tators are of opinion, that this command- 
ment relates to perjury ; and there is the 
more reafon to believe them right, as the 
word Jhav^, which is tranflated in vain, 
properly fignifies perjury. Now what ana- 
logy can there be between perjury and 
Cabo de dios, Cadedis, Sangileu, Fentreileu, 
Corpo didio, &c. ? 

It was cuftomary with the Jews to 
fwear by the life of God, as the Lord 
livetb : the phrafe was common : fo that it 
yr2is ^fying in the name of God, that was 
forbidden. 

• • • 

Philip Augustus, in 1181, condemn- 
ed the nobility, who fhould pronounce 
the words which are foftened in the term$ 
TetebleUi ventrebleu, corbleuy fangbleuy to pay 
a fine, and the plebeians to be drowned. 
The firil part of this law feems puerile, 

the 
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the latter abominable. It was an outrage . 
to nature* to drown one man for a crime 
for which another paid a few .pence of the, 
money of thofe tinies. So that this law^ 
like many other, remained unexecuted, ef- 
pecially when the king was excommuni- 
cated, and his kingdom interdi<^ed by pope 
Celeftine III. 

Saint Lewis, tranfported with zeal, 
.ordered indifcriminately, that whofoever 
fhould pronounce thefe indecent words, 
Ihould have his tongue bored, or his up- 
per lip cut off. A citizen of Paris, having 
fuffered this puniihment, complained to 
Pope Innocent IV. This Pontiff remon- 
ftrated to the king that the punifhnjent 
was too great for the crime, which how- 
ever had no effed: upon his majefty. Pap- 
py had it been for mankind, if the popes 
had never affedled any other fuperiority 
over kings. 

The ordinance of Lewis XIV. fays, 
" Thofe who fhall be convidted of having 
fworn by, or blafphemed the holy name of 

O 3 God, 



XVUl A COMMENTARY OH 

God^ of his raoft holy mother, or of his 
famt^t (i^h for the firft offence, pay a 
fine ; for the fecond, ^th|rd and fourth, a 
double, triple, and quadruple fine ; for the 
fifth, fholl be put in the flocks ; for the 
fixth, fhall fland in the pillory, and lofe 
his upper lip; for the feventh, fhall have 
his tongue cut out/' 

This law appears to be humane and 
jufl, as it inflicts a cruel punifhment only 
on a fevenfold repetition, wliich can hardly 
be prefumed. 

But with regard to more atrocious pro- 
fanations, which are called facrilege, the cri^ 
mioal ordinance mentioE^s only robbing of 
churches ; it takes no notice of public im- 
pieties, perhaps becaufe they were not fup^ 
pofed to happen, or were too difficult to 
Specify* They are left therefore to the 
difcretion of the judge ; and yet nothing 
ought to be left to difcretion. 

In fuch extraordinary cafes, how is Ae 
judge to a^ ? He fhould confider the age 

of 
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^f the ofFender, the nature and degree of 
Jiis offence, and particularly the necefSty 
of a public example. Pro qualitate per^ 
^ona^ quoque ret conditione & temporis ^ 
atatis & fexus^ vel clementius ftatuendum. 
If the law does not exprefly fay that fiich 
a crime /hall be punifhed with death, what 
judge fhall think himfelf authorized to 
pronounce that fentence ? If the law be 
iilent ; if neverthelefs a pimifhment be re* 
quired, the judge ought certainly, without 
heiitation, to decree the leaft fbvere, becaufe 
he is a man. 

Sacrilegious profanations are never 
committed, except by young debauchees. 
Would you punifli them as feverely as if 
they had murdered a brother ? Their 
youth pleads in their favour. They are 
not fuffered to diipofe of their poffeflions, 
becaufe they are fuppofed to want maturity 
of judgment, fufficient to forefee the con-p 
fequences of an imprudent tranfadtion. Is 
it not therefore natural to fuppofe, that they 
are incapable of forefeeing the coniequences 
of their iinpiety ? 

O4 Would 
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Would you treat a wild young mm, 
who, in his phrenzy, had profaned a fa- 
cred image, without dealing it, with die 
fame rigour that you punifhed a Brinvil- 
liers, who poifoned his father and his whole 
family ? 

> 

There is no law againft the unhappy 
youth, and you are determined to make one 
that (hall condemn him to the fevereft pu- 
nifhment ! He deferved chaftifement ; but 
did he deferve fuch excruciating torture, 
and the moil horrible death ? 

But he had offended God ! True, moft 
grievoufly. Imitate God in your proceed- 
ings againft him. If he be penitent, God 
forgives him. Impofe a penance, and let * 
him.be pardoned. 

Your illuftrious Montefquieu hath faid : 
It is 'our duty to honour the Deity, and • 
rot to revenge him. Let us weigh thefe 
words. They do not mean, that we fhould 
negledl the maintenance of publick deco- 
rum ; but, as the judicious author of the 

preceding 



CRIMES AND PUNISHMENTS. XXI 

preceding Eflay obfcrvcs, that it is abfurd 
for an infcdt to pretend to revenge the Su- 
preme Being. A village magiftrate, or the 
magiilrate of a city, is ^either a Mofes nor 
ia Jofhua. 



CHAP. VL 

* 

Of the Indulgence of the Romans in Matters 

of Religion. 

THE amazing contraft between the 
Roman laws, and the barbarous in- 
ftitutions by which they were fucceeded, 
hath often been the fubjedt of converfation 
among the fpeculative part of mankind. 

Doubtless the Roman fenate held the 
fupreme God in as great veneration as we ; 
and profeffed as much efteem for their fe- 
condary deities as we for our faints. Ah 
Jove principium was their common for- 
mule. Pliny in his panegyric on the good 
Trajan, attefts, that the Romans never 
omitted to begin their difcourfe, and af- 
fairs, by invoking the Deity. Cicero and 

Livy 
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Livy tells us the fame thing. No people 
were more religious ; but they were too 
wife, and too great, to defcend to the pu« 
nifhment of idle language or philoibphick 
opinions : they were incapable of infli<ft- 
ing barbarous puni/hments on thofe who, 
with Cicero, himfelf an auger, had no 
faith in auguries; or on thofe who, like 
C^far, ailerted in full fenate, that the gods 
do not punifh men after death. 

It hath often been remarked, that the 
fenate permitted the chorus in the Troad 
to fing : TAere is nothing after deaths and 
death itfelf is nothing. Tou ajk, what be-^ 
comes of the dead? tbey^ are where they were 
ere they were bornJ^ 

Was ever profanation more flagrant 
than this ? From Ennius to Aufonius 
all is profanation, notwithftanding the 
refpeft fpr divine worflup. Why were 
thefe tilings difregarded by the fenate? 
becaufe they did not, in any wife, affed 
the government of the ftate ; becaufe they 

difturbed 

^ Poft mortem nihil eft, mors ipfaque nihilj&c. Senec a. 



diftsixbed Qo inftitutioA, nor religious ce- 
remony. The police of the Romans was 
neverthelcfs excellent; they were never-* 
thelefs abfolute niafters of the beft part of 
the world, till the reign of Theodofiu$ the 
fecond. 

It was a maxim of the Romans, Deo^ 
rum offenfay Diis cura^ Offences againfl: 
the Gods concern the Gods onty. The 
fenate, by the wifeft inftitution, being at 
the head of religion, were under no appre- 
henfions, that a convocation of priefts 
ihould force them to revenge the prieft- 
hood under a pretext of revenging hea- 
ven. They never faid, let us tear the im- 
pious afunder, Ifeft we ourfelves be deem- 
ed impious 1 let us (hew the priefthood, 
by our cruelty, that we are no lefs religious 
than they. 

m 

But our religion is more holy than that 
of the Romans, and confequently impiety 
is a greater crime. Granted. God will pu- 
nifh it. The part of man is, to punifh 

that which is criminal in the publick difbr- 

der 
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der which the impiety hath occafioned* 
But if in the adt of impiety the delinquent 
hath not even flolen a handkerchief; if the 
ceremonies of religion have been in no 
wife difturbedy fhall we, as I faid before, 
punifh the impiety as we would punifh 
parricide ? The Marihal d'Ancre had cau- 
fed a white cock to be killed when the 
moon was at full : ought we therefore to 
burn the Marflial d'Ancre ? 

E/i modus in rebus^funt certi denique fines ; 
Necfcutica dignum horribilifeSlereflagello. 

CHAP. VII. 

On the Crime of Preachings and of Anthony. 

ACalvinist teacher, who, in certain 
provinces, preaches to his flock, if he 
be detected, is puniflied with death ; and 
thofe who have given him a fupper, or a 
bed, are fent to the gallies for life. 

In other countries, if a Jefuit be caught 
preaching, he is hanged. Is it to avenge 
God that this Galvinift and this Jefuit are 

put 
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put to death? Have both parties built 
upon the following Evangelical law? If 
be negleSi to hear the churchy let him be unto 
thee as an heathen man and a publican. 
But the Evangelift does not order that 
this heathen and this publican ihould be 
hanged. 

Or have they built on this paflage in 
Deuteronomy* ? If among you a prophet 
arife ; and that nvhich he hath /aid come to 
pafs ; and he fayeth unto you^ let us follow 
Jlrange Godsy and if thy brother^ orthyfon^ 
or thy wife 9 or the friend of thy hearty fay 
unto theCf come, let us follow frange Gods ; 
let them be jlraifways killed^ Jlrike thou firjly 
and all the people after thee. But neither this 
Jefuit nor the Calvinift faid unto you, come, 
let us follow ftrange Gods. 

The counfellor Dubourg, the monk Je* 
han Chauvin, named (palvin, the Spanifh 
phyfician Servetus, the Calabrian Genti- 
lis, all worfhipped the fame God: and 
yet, the prefident Minard caufed counfeU 

♦ Chap. xiii. 
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lor Dubourg to be burnt ; and Dubourg'& 
friends caufed prefident Minard to be afiaf- 
finated; Jehan Calvin caufed the phyfician 
Servetus to be roafled; and had likewife 
the confblation to be a principal means of 
bringing theCalabrian Gentilisto die block; 
and the fucceilbrs of Jehan Calvin burnt 
Anthony. Was it reafon, or piety, or juf*. 
tice> that committed thefe murders ? 

This hiftory of Anthony is one of the 
mod fingular which the annals of phreniy 
hath preferved. I read the following ac- 
count in a very curious manufcript; it is in 
part related by Jacob Spon. 

Anthony was born at Brieu in Lorrain, 
of catholic parents, and he was educated 
by the Jefuits at Pont-a-Mouflbn. The 
preacher Feri engaged him in the protef- 
tant religion at Metz. Having returned to 
Nancy he was profecuted as a heretick, 
and, had he not been faved by a friend, 
would certainly have been hanged. He 
fled for refuge to Sedan, where, being 
taken for a papifi, he narrowly efcaped 

aflaffination. 

Seeing 
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Seeing by what flrange fatality his life 
was not in fafety either among papifts or 
proteftants, he went to Venice and turned 
Jew. He was pofitively pcrfuaded, even 
to the lafl moments of his life^ that the 
religion of the Jews was the only true re- 
ligion; for that if it was once true itmufl: 
always be Co. The Jews did not circum- 
cife him, for fear of offending the ftate; 
but he was no lefs internally a Jew. He 
now went to Geneva, where, concealing 
his faith, he became a preacher, was pre- 
iident of the college, and finally what is 
called a minifler* 

The perpetual combat in his breaft be- 
tween the religion of Calvin, which he 
was obliged to preach, and that of Mofes, 
which was the only religion he believed, 
produced a long illnefs. He became, me- 
lancholy, and at laft quite mad, crying 
aloud that he was a Jew. The minifters 
of the gofpel came to vifit him, and en- 
deavoured to bring him to himfelf; but 
he anfwered , ** that he adored none but 
^* the God of Ifrael; that it was impof- 

^* fible 
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** fiblc for God to change ; that God could 
** never have given a law, and infcribed it 
** with his own hand, with an intention 
« that it ihould be aboliflied." He fpoke 
againft Chriftianity, and afterwards retrac- 
ed all he had faid, and even virrote his con- 
feffion of faith, to efcape punifhment ; but 
the unhappy perfuafion of his heart would 
not permit him to fign it. The council of 
the city aflembled the clergy, to confult 
what was to be done with the unfortunate 
Anthony. The minority of thefe clergy 
were of opinion, that they fhouldhave com- 
paffion on him, and rather endeavour to 
cure his difeafe, than punifh him. The 
majority determined that he fhould be 
burnt, and he was burnt. This tranfadtioa 
is of the year 1632*. A hundred years of 
reafon and virtue arefcarce fufficient to ex- 
piate fuch a deed. 

CHAP. 

* Ppon. p. 560. Guy Vanccs* 
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CHAP- vm, 

TAe Hi/iary of Simon Morin. 

THE tragical end of Simon Morin i^ 
not lefs horrible than that of poor 
Anthony. It was midft the feafting, plea-» 
fures and gallantry of a brilliant cpurt ; it 
was even in the times of the greateft licen- 
tioufnefs, that this unfortunate madman 
was burnt at Paris, in the year 1663. 
^ Imagining that be had feen vifions, h? 
carried hi? folly fo far ag to believe that he 
was fent from Gpd^ and that he was incor- 
porated with Jefus CbriA. 

Thp Parliament very wifely condemned 
him to be ponfined in a mad-baufe. What 
was very renpiarkable, there happened to 
he conftned in the fame mad-houfe an^ 
other fool, who called himfelf God the 
Father. Simon Morin was fo ftruck with 
the folly of his companion that he acknow- . 
ledged his own, and appeared, for a time, 
to have recovered bis fenfes. He declared 

P his 
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his repentance^ and unfortunately for him* 
felf obtained his liberty. 

Some time after he rdapfed into his 
former nonfenfe, and began to dogmatize. 
His unhappy deftiny brought him acquain- 
ted with St. Sorlin Defmarets, who for 
fome months was his friend, but who after- 
wards, from jealoufy, became his mo& 
cruel perfecutor. 

This Defmarets was no lefs a vifionary 
than Morin. His firft follies indeed were 
innocent. He printed the Tragi-Co- 
medies of Erigone and Mirame, with a 
tranflation of the Pfalms; the Romance 
of Ariane and the Poem of Clovis, with 
the office of the holy Virgin turned into 
verfe. He likewile publifhed dithyrambic 
poems, enriched with inve(9ives againft 
Homer and Virgil. From this kind of 
follies he proceeded to others of a more 
ferious nature. He attacked Port Royal, 
and after confeffing that he had perverted, 
fome women to atheifm, he commenced 
prophet. He pretended that God had 

given 
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given him, with his own hand, the key to 
the treafure of the Apocalypfe, that with 
this key he would reform the whole world, 
and that he fhould command an army of 
an hundred and forty jthoufand men againft 
the Janfenifts. 

Nothing could have been more rea- 
fonable and more juft, than to have con- 
fined him in the fame place with Simon 
Morin : but can it be believed, that he 
found credit with the Jefuit Annat, the 
king's confeflbr ? whom he perfuaded, that 
this poor Simon Morin would eftablifh a 
fcdl almoft as dangerous as the Janfenifts 
themfelves. In ftiort, carrying his infamy 
fo far as to turn informer, he obtained an 
order to feize the perfbn of his rival. Shall 
I tell it ? Simon Morin was condemned to 
be burnt alive j 

. In conducing him to the ftake, there 
was found, in one of his ftockings, a pa- 
per in which he begged forgivenefs of God 
for all his errors. This ought to have 
&ved him ; but no : the fentence was con- 

P 2 firmed, 



fifrtned, ahd lie wu execirted without 
rtKfrcy. 

StrcH deeds anre enoogh tolhake n mah's 
hair briitlc with horror. Yet^ where is the 
country that hath not beheld fuch fhocking 
ipedtacles ? Mankind univcrfally forget that 
th^ are brolihcrs, and pelrfccute Mch other 
even to death. liet U6 confble oudelves 
with the hope, that fuch dreadful tinies are 
p^ed, iievfer'more to return. 



CHAP. iX. _ 

Of Witches. 

IN the year '15^4^, iii the bifliopritk of 
Wurtfbui^, an cdd woman ^vks c6n- 
vifted of witchcraft and burnt. This Was 
an extraordinary phasnonienon in the pre- 
fent efentuiy. But how incredible it'feems, 
that aipepple, Who boBfted< of their Ttffor- 
m^tidn/' and of havings trampled fupterildtioh 
undfer thteirffeet, anil! who »flatlenil diem- 
felves that th6yiihad^it)Ught dteir reaibn *to 

' perfedion; 
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pesfe&ioa j is, it i^ V9P4«ffii| | i^y, t^^t 
{^el^ a peo|i|l« A^>U)i|4 have b|e%<(f d; VA witcl]i> 

%il 9f il^i^ erin^e, a^uj th^t ^hojf^ ^ handr?4 

»Bf4 Micl^e^;? Ch^^oix, of tfee Ut^lp 

V-ay frow Ae city, "ykp ]p^y|| gave h«F a 
kifs, recwyed J^?r Jioin^g?, aflifl io^rinte^ 
Oj\ hpr uppier lip, ajivjl on her sigb^ l>,reaA, 
^h^ jjaark Mrhjf^ t^e is wont ^ jbgftow upon 
his f^yioijrijM, • Ttis. fpal of tjie Devil is, ^ 
Ijttle $gn Hpoa ^e fl^ia, \y W» renders it 
if^gble, as Yfp ^re ^uf€4. by aU. the (dpy 
monographical civiUs^QS «xf tl^ie times. 

-T^f Pevi} or4ered Mlcj^e^e Chaudron 
fp betwitch two ypviBg girls. She obeyed 
hf r .n%9^r pundually* The parents of the 
pif^ girls accttfijBg her of dealing with thf 
PfvU. Iph/B girl^ heing coi^ronted witl^ 
tl^e crifiainal, di^sK^&if th$it th,ey felt a conr 

P q tinual 
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tinual prickling in ibme parts of their bor 
dies, and that they were pofTeiTed. Phy- 
£cians were called, at leaft men that pafled 
for phyficians in thofe days. They vifited 
the girls. They fought for the fed of die 
/ Devil on the body of Michelle, which feal 
is called, in the verbal proceis, the Safani" 
cal mark. Into one of thefe marks they 
plunged a long needle, which was already 
no fmall torture. Blood iflued from the 
wound, and Michelle teftified by her cries, 
that the part was not infenfible. The 
judges not finding fufficient proof that Mi- 
chelle Chaudron was a witch, ordered her 
to be tortured, which infallibly produced 
tJie proof they wanted. The poor wretch, 
overcome by torment, cdnfeflfed, at laft, 
every thing they defired. 

The phyficians fought again for the Sa* 
tanical mark, and found it in a little black 
Ipot on one of her thighs. Into dhis they 
plunged their needle. The poor creature, 
exhauftcd and almoft expiring with the pain 
of the torture, was infenfible to the needle,^ 
aijd did not cry out* She was inftantly 

con- 
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condemned to be burnt ; but the world be- 
ginning at this time to be a little more civi- 
lized, flie was previoufly ftrangled. 

At this period, every tribunal in Europe 
refounded with fuch judgments, and fire 
and faggot were univerfally employed 
againft witchcraft as well as hereiy. The 
Turks were reproached with having amongfl 
them neither forcerers, witches, nor demo- 
niacs ; and the want of the latter was con- 
fidered as an infallible proof of the falfity of 
their religion. 

A ZEALOUS friend to the public welfare, 
to humanity, and to true religion, in one 
of his writings in favour of innocence, in-r 
forms us, that there have been above a hun^ 
dred thoufand witches cpndemned to die 
by Chriftian tribunals. If, to thefe lawful 
maflacres, we add the much fuperior num- 
ber of heretics facrifjced, our part of the 
globe will appear pne vaft fcafFold covered 
with executioners and viAims, and fur- 
rounded by judges, guards and ipedators^ 

P 4 C H A P. 
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CHAP. X^ 

* On the Punijhment of Death. 

IT hath long fince been obferved, that a 
man after he is hanged is gocKi for no- 
thing, and that punifhments Invented for 
the good of fociety, ought to be ufeful to 
ibciety. It is evident, that a fcore of ftoiit 
robbers, condemned for life to fbme pub- 
lick work, would ferve the ftate in their 
punifliment, and that hanging them is a 
l>eneiit to nobody but the executioner. 
Thieves, in England, are feldom puhifhed 
with death, but are traniported to the colo- 
nies. This is alfo pradlifed In Ruffia, 
where not one criminal was executed dur- 
ing the whole reign of the autocratical 
Elizabeth. Catherine II. who hath fiic- 
cceded her, with much more genius, fol- 
lows her exan^ple : yet crimes are not mul- 
tiplied by this humanity; an^it generally 
happens that the criminals fent to^ Siberia, 

in time become honeft people. The fame 

• 

IS 
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IS obferved in Ae Englifh coloiiics. We 
are aftoniflied at the change, and yet no* 
thing can be more natural. The condemned 
are forced to continual labour for a liveli- 
hood. The opportunities of vice are want** 
ing. They marry and multiply. Obl^ 
men to work, and you certainly make them 
honefl. It is well known, that atrocious 
crimes are not ccwnmitted in the cotantfy^ 
unlefs when there is toa much holiday, m^ 
confequently too much idlenefs, and confer 
quently too much debauchery. 

The Romans never condemned a citizen 
to death, unkfs for crimes which concern- 
ed the lafety of the ftate. Thcfe our^mafi' 
tcrs, our firft le^fldtors, were careful of the 
blood of their fellow citis^ens ; but we are 
extravagant with the Woodof ours^ 

The queftion hath been frequently de- 
bated^ whether a judge ought to have the 
power to punifti with death, when the pu- 
ni(hment is undetermined by the law? 
This queftion was iblemnly agitajted ia the 
prefence of the emperor Henry VH. who 

decreed 
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decreed* that no judge (hould have fuch a 
power. 

There are fome criminal cafes which 
are either fb new, fo complicated, and £o 
unaccountable, as to have efcaped the pro* 
vifion of the laws, and which therefore, in 
ibme countries, arp left to the difcretion of 
the judge. But for one cafe in which the 
laws permit die death of a criminal whom 
they have not condemned, ^ere are a thou- 
fand wherein humanity fhould £iye whom 
the laws have condemned to fufier, 

The fword of juftice is in our hands, 
but we ought rather to blunt than to (har- 
|>en its edge. It remains within its fheath 
in the prefence of kings, to inform us that 
it ought feldom to be drawn. 

There have been fomejudges who were 
paffionately fond of fpillihg human blood ; 
fuch Mras JefFeries in England, and fuch in 
France was the man whom they called 
Coupe-'tite. Nature never intended fuch 
men for magiftrates, but for executioners. 

* Bodin de Republica, lib. 3. c. 5. 
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CHAP. XI. 

On Death Warrants. 

MUST we go to the end of the world, 
muft we have recourfe to the laws 
of China, to learn how frpgal we ought to 
be of human blood ? It is now more than 
four thoufand years that the tribunals of 
that empire have exifted; and it is alio 
more than four thoufand years that the 
meaneft fubjed:, at the extremity of the 
empire, hath not been executed, without 
firft tranfinitting his cafe to the emperor, 
who caufes it to be thrice examined by one 
of his tribunals ; after which he figns the * 
death warrant, alters the fentence, or in- 
^rely acquits. 

But it is unneceflary to travel fo far for 
^examples of this nature ; Europe will abun- ' 
dantly fupply us. In England, no crimi- 
nal is put to death, whofe death-warrant is 
not figned by the king. It is alfo praiStifed 
in Germany and in moft parts of the north. 

Buch likewife was formerly the cuflom in 

France, 



ad A COMMENTARY ON 

France, and fuch it ought to be in all po- 
lifhed nations. A fentence, at a diftance 
from the throne, may be dictated by cabal, 
prejudice or ignorance* Such little in- 
trigues are unknown to monarchs, who ^e 
continually furrounded by great objefts. 
The member* of the fupreme councU are 
tnore enlightened, lefs liable to pr^*udice^ 
tnd better cjualified tjhan a prpvincial judge, 
to determine whether the fta^e require fe- 
vere punifhments. In ihort, wh§o infe- 
rior courts have ju^^ecj accorcjiijig to the 
letter of the law, which ppf^bly may be 
rigorous^ the council mitigates the fentence 
according to the true Spirit of ^1 laws^i 
which teaches, never tp facrifice i fljajR,.but 

in evident neceflity. 
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CHAP. XII. 



Ott Ttrture. 



tewpjts p£ violeuce or p^rficly, deteft 
thp crimes of which ^ey iw^y pofjibly hp 
tjbie vii^ms: all A^re that the pringip^ 

offender 
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oSender and luis accomplices may be pu-* 
nifliedj iievcrthelefs, there is a natural 
compa^on in the human heart, which 
makeis all -men deteft the crmdty of tc3»rtur*- 
ing the acciafer in order to extort OMifeffion* 
The law has -not oondemed them, and yet, 
thon^ uncertain oif their crime, you mffift 
a pimsfhmeM more horrible i^an iddM whidh 
they affe «o ifotfer when iheir guilt is con- 
firmed. '•^ PoffiblytiiDumayft he innocent:; 
*' bttt f win torture ihee that I may be ^a- 
^^ tisfie»9 : -not that I intend to make thee 
^* any recc^iipence for the thximfand deadiB 
^' which I ikave made tlhee fufier, in lieuisff 
^^ that which is preparing for thee." Who 
does not ihudder at the ideaf St. Aiuiguftin 
oppoied fnch crueity . Dhe iKkOmans tonsu- 
red their ij(la\«s only ; and Quintilian re- 
colleQ:ing :that they were men, reproved ^e 
Romans for fuch want of humanity. 

If there were but one nation in the Tirorld 
which had flbolifhed {the ufe of torture; if 
in that nation crimes were no more lB^- 
<}uent ld»an in others.; and if that nation 
he rmore enlightened and morq flourifhing 

fince 
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fince the abolition, its example furely were 
fufficient for the reft of the world. Eng- 
land alone might inftrudt all other nations 
in this particular ; but England is not the 
only nation. Torture hath been abolifhed 
in other countries, and with fuccefs ; the 
queftion therefore is decided. Shall not a 
people, who pique themfelves on their po- 
litenefs, pride themfelves alio on their hu- 
manity? Shall they obftinately perfift in 
their inl^umanity, merely becauie it is an 
ancient cuftom ? Referve at leaft fuch cru- 
elty for the punifhment of thofe hsQrdened 
wretches, who fhall have affaifinated the 
father of a family, or the father of his coun- 
try ; but that a young perfon, who com- 
mits a fault which leaves no traces behind 
it, fhould fufFer equally with a parricide ; 
is not this an ufelefs piece of barbarity ? 

I AM afliamed of having faid any thing 
on this fubjed:, after what hath been al- 
ready faid by the author of the Effay on 
Crimes and Punifhments. I ought to have 
been fiitisfied with wifhing, that mankind 

may 
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may read with attention the work of that 
friend to humanity. 

CHAP. XIII. 

Of certain fanguinary tribunals. 

IS it credible, that there formerly exifted 
a fupreme tribunal more horrible than 
the Inquifition, and that this tribunal was 
eftabliihed by Charlemagne? It was the 
judgment of Weftphalia, otherwife called 
the Vhemic Court. The feverity, or ra- 
ther cruelty of this court, went fo far as to 
punifh with death, every Saxon who broke 
his fafl during Lent. The fame law was 
alfo eftablifhed in Franche-compti^ in the 
beginning of the feventeenth century. In 
the archives of a little place called St. 
Claude, iituated in a remote comer of the 
moft mountainous part of the county of 
Burgundy, are prcferved the particulars of 
the fentence and verbal procefs of execution 
of a poor gentleman named Claude Guillon, 
who was beheaded on the 28 th of July 
J629. Being reduced* to the utmoft po- 
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verty, and urged by the moft intolerable 
hunger^ he eat^ on a fifh day» a morfel of 
horfe-flefh, which had been killed in a 
neighbouring field. This was his crime. 
He was found guilty of facrilege. Had he 
been a rich man^ and had fpent two hun- 
dred crowns in a fupper of fea fifh, fufFer- 
iog the poor to die of hunger, he would 
have beea confidered as a perfon fulfilling 
every duty. The following is a copy of 
his fentence. ^^ Having feenall the papers 
^^ of the ptrocefs, and heard the opinioos 
** of the do(3x>rs learned in the law, we 
«^ declare the iaid Claifde Guilloo to be 
** truly attainted and conyifled lof haying 
*« taken away a part of the flefli of ^ horfet 
^^ killed in the meadow of that town ; of 
<< having x:aufed ihe iaid fle£h to be dxdSkA, 
*^ and jof mating the iame on Satuc^^ die 
*« 3iilofMarch,^/' 



What infannyous dodors mufi: thefe 

have been, whogav^ tbeir o^nicms on ^is 

occaifion i Was it auKUig the TopiQambou6;» 

or amocig the Hottentots, that thefe things 

happegied ? The Vhejsw: Court was y^t 

more 



more horrible. Delegates from this court 
were fecretly fpread Qver s^l Germany, 
taking informations unknown to the ac- 
cufed, who. w:ere cond^mn?d >iwtl\owt \>er 
ing heard ; and frequently, iii want of an 
executioner, the youngeft judge perform- 
ed the office hicpfelf*. Itw^ irequi^tf^ 
in order l;a be jfafe from the a^fliipfl.tion of 
thia court, to procure lettf^rs of exep?|)Mwi 
from the enEiperpi*; and cycjx thj^ifi we^^ 
fometimes ineflFoJluaL This chambpr of 
^affins was uot entirely aboliih^ till tha 
reigr^ of ^laximilian I. It ought; to have 
been diffolyed in the blood of its memb^rs^ 
Tl:\e Venetian Council of T^p, waSj^ \^ 
comparifon with this, a court of mercy, n 

. What iha|l we think 9f fuc^i horrid 
m'Qce^ings ? ][s it fu^ci^nt to. biewail huin 
manity ? There were fome cafes that crk4 
aloud for vengeance. 

* See the excellent abridgment of the Chronologl- 
«1 hiftory and Uwft of Germany, an. 803. 
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CHAP. XIV. 

On the Difference between political anS 

natural Laws. 

I Call natural Izws, thofe which naturd 
xlidtates in all ages» to all men, for the 
maintenance of that juflice which fhe (fay 
what they will of her) hath implanted in 
our hearts. Theft, violence, homicide, 
ingratitude to beneficent parents, perjury 
againft innocence, confpiracies againft one's 
country, are crimes that are univerfally and 
juftly ptmiflied, though with more or lefs 
feverity. 

I CALL political laws, thofe that are 
made in compliance with prefent neceflity, 
whether it be to give'ftability to the go- 
vernment, or to prevent misfortune. For 
example : being apprehenfive that the ene- 
my may receive intelligence from the inha- 
bitants of the city, you fhut the gates, and 
forbid any one to pafs the ramparts on |)ain 
of death. 

Or, 
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Or, fearful of a new fedi of people^ 
who publickly difclaim all obedience ta 
their fovereign, and fecretly confult ot 
means to diveft themfelves of that obedi- 
ence ; who preach, that all men are equals 
and that obedience is diie to God alone ; 
who, accufing the reigning fed of fiiper- 
jftition, mean to deftroy that which is con- 
fecrated by the ftate ; you denounce death 
againft thofe who, in publickly dogmatizing 
in favour of this fecSt, may iriftigate the peo-* 
pie to revolt. 

Or, two ambitious prfnces contend for 
a crown : the ftrongeft gains the prize, and 
pu nifties With death the partizans of the 
weaker. The judges become the inftru- 
ments of vengeance of the new fovereign> 
and the fupports of his authority. 

When Richard the third, the murdered 
of his two nephews, was acknowledged 
king of England, the jury foiiiid fif Wil- 
liam CoUinburn guilty of having Written 
to a friend of the dixke of Richmond^ 
who was at that time raifing an army, and 

0^2 whd 
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who afterwards reigned by the name of 
Henry VIL They found two ridiculous 
lines of Sir William's writing, which were 
fufficient to condemn him to a horrible 
death. Hiftory abounds with fuch exam- 
ples of jufticew 

The right of reprifal is alio a law a- 
dopted by nations. For example, your 
enemy has hanged one of your brave cap^ 
tains, for having defended ah old ruined 
caftle againft a whole army. One of Jb& 
captains . falls into your hands ; he is a 
worthy man, and you efleem him ; never- 
thelefs you hang him by way of reprifal. 
You fay it is the law : that is to fay, be- 
cauie your enemy has been guilty of an 
enormous crime, you mufi be guilty of 
another. 

• * 

These political fanguinary laws exift 
hxit for a time; they are temporary, be- 
caufe they are not founded in truth.; 
They refemble the neceffity which, in cafes 
of extreme famine, obliges people to eat 
each other : they ceafe to eat men as fbon as 
bread is to be had. 
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CHAP. XV. 

On the Crime of High Treafon. On^ ^ifus 
Oafes, and on the Death of Augujiin de 
thou. 

HIGH Treafon is an offence com- 
mitted againft the fecurity of the 
commonwealth^ or of the king its repre- 
fentative. It is confidered as parricide^ 
and therefore ought not to be extended to 
offences which bear no analogy to that 
crime. In making it High Treafon to 
commit a theft in any houfe belonging to 
the ftate, or even to fpeak feditious words, 
you leffen the horror which the crime of 
high treafon ought to inlpire. 

In our ideas of great crimes, there fhould 
be nothing arbitrary. If a theft from, or 
imprecation againft, a father be confidered 
as parricide, you break the bond of filial 
piety ; the fon will then regard his parent 
as a terrible monfter. Every exaggeration 
in a law tends to its deftrudion, 

CL3 In 
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In common crimes, the la\ys of England 
flre favourable to the accufed ; but in cafe^ 

pf high treafbn, they are againfl him. 

■ « »• ^ . . ^ * 

The Jefuit Titus Oates^ being legally in- 
tcrrogiated in the Houfe of Commons, and 
having, upon his oath, declared that he 
ha4 related the whole truth, vet afterwards 
^cufed t^e Secretary of the duke of York, 
and feveral others of high treafon, and 
his information was admitted. He like- 

■ 

wife fwore before the king's council, that 
Jlie had not feen the fccretary, and after- 
wards, that he had. Notwithftanding thofe 
illegalities, and contradidtions, the fecretary 
was executed. 
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,The fame Titus Gates and another witr 
nefs depofed, that fifty Jefuits had con- 
fpired to aflaflinate Charles II. and that 
they had feen commifliqns, figned by fa- 
ther Qliva, general of the Jefuits, for the 
officers that were to command an army of 
rebels. This evidence was fufficient to 
authorize tHe tearing out the hearts of fe- 
Veral |)eople, and daihing them in their 
' ^ * faces. 
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faces. But, ferioullyj can two witnefles be 
thought fufficicnt to convift a man whpin 
they have a mind to deftroy ? At leaft one 
would imagine they ought not to be ?ipto- 
rious villains ; neither ought that^ whi{:b 
they depofe, to be improbable: 

Let us fuppofe that two of the moft 
upright magiftrates in the kingdom were 
to accufe a man of having confpired with 
the Mufti, to circumcife the whole Coun- 
cil of State, the Parliament^ the Arch-. 
bifliop, and the Sorbonne; in vain thefe 
two magiftrates might fwear, that they had 
feen the letters of the Mufd : it would na- ; 
turally be fuppofed that they were wrong, 
in their heads. It was equally ridiculous 
to imagine, that the genieral of the Jcfuits 
fhould raife an army in England, as that 
the Mufti intended to circumcife thp court 
of France. But unhappily, Titus Oates 
was believed; that there might remain > 
no fpecies of atrocious folly, which hath 
not entered into the heart of man. 

Th£ laws of England do not coniider 

0^4 as 



aft ^ndty OJT c6il^i!fttcy> -^ofe ^bo are ptU 
vy to it, and do IK« infoitn. They fup- 
]:fc>fe ^ inlfbrmer as infatiKms as &e coii- 
{pirat6r is ctr)(>able. In France, if anjr 
olie be pri^ t6 a conipiracy and does sot 
reveal it, he k^pvtroAitd wkh dea&. Jjcrm 
XI. againft whom confpiracies were fre- 
quern, ^fnlade this latV; xa hw, which a 
Lewis XII. or a Henry IV. could nev«r 
bdVe inliagined. k not ^only obHges an ho^ 
neft mkn to divtj^ a crime which, by his 
refalution and advict, lie might |)6fiibly 
prevent $ but it renders ^him IlaMe to be 
jiunifhedas aicalumniM:Q]r,it;beii^^ftfy for 
the accuied to matodgethdr affairs in fuch 
a manner ^as to elude corfvilftion. 

T»is was exaftly^Ae caife of ^e truly 
rei|JedfedDle Auguftin de Thou, couitfellor 
of ibate, and fon of thc'dnjjr good hiftorian 
of which France can boaft • equal to Guic-* 
dklrdini in point of abilities, and ipefhaps 
filperior >in point pf impartiality. 

This confpiracy was againft cardinal 
lie jRicbelieu^ tather '^siiix againft Letvis 

XIJI, 
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XIII. The defign was not to betray Francd; 
to any enemy; for the king's brothervwho 
was the principal author of the plot, could 
never intend to betray a ddngdom to which 
be was the prefumptive heir, there being 
only between him and the crown, a dying 
brother^ and two children in the cradle. 

De Thou was neither guilty in th64ght 
of God, nor noan. One of the agonts of^ 
the king's brother, of the dute of Bouillon,, 
ibvereign prince of Sedan, and of the grand 
equerry d'Effiat St» Mar3» had communi-^ 
cated their intention to dc Thou,/ who im-^ 
mediately went to St. Marsf, and endea- 
voured to difluade him from the enterprizc* 
If he had informed againft him, he had no 
proof, and muft inevitably have fallen a 
facrifice to the refentment of the prefunap'r 
tive heir, of a fovereign prince, of the 
king's favourite, and to public execration^ 
In ihort, he would have been punifhed as 
a malignant calumniator. 

The chancellor Scguier was convinced 
of this in confronting de Thou with the 

grand 
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grand cqucny, when dc Thou aiked the 
latter the following queftion : «* Do you 
not rmember, fir, that there never paiTed 
a day» in which I did not endeavour to 
difliiade you from the attempt ?" St, Mars 
acknowledged it to be true. So that de 
Thou deferved a recompence, rather than 
deaths from a tribunal of equity. He cer- 
tainly deferved to have been faved by car- 
dinal Richelieu; but humanity was not 
his virtue. There is in this cafe fomething 
more thzn Jummum jus Jkmma injuria. In 
the fentence of this worthy man we read^ 
^' for having had knowledge and partici- 
pation of the faid conlpiracy/' It does not 
fey, for not having revealed. So that his 
crime was, his having been informed of a 
crime; and he was punifhed for having 
had ears and eyes. 

All that we can fay in extenuation of 
this feyerity, is that it was not the aft of 
juftice hcrfelf, but of a delegated power .^ 
The letter of the law was pofitive ; but I 
appeal not only to the lawyers, but to all 
mankind, whether the fpirit of the law 

was 
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*vas not peryertiied ? It is a melancholy ab- 
furdity, that a fmall numher of peopl* 
ihould condemn as criminai, a man'^udged 
innocent by a whole nation, and worthy 
thw efteem! 

CHAP, xvi: 

On religious Confeffton. 

JAURIGNY and Balthazar Gerard, who 
affaffinated William I. prince of Orange j 
Clement, the Dominican, Chatel, Ravaillac, 
and all the other parricides of thofc tunes, 
went to confeflion before they committed 
their crimes • Fanaticifm, in that deplora- 
ble age, was carried to fuch excefs, that 
confeflion was an additional engagement to 
the perpetration of villainy ; an engagement 
deemed facred, becaufe confeflion is a fa^ 
crament, 

St RAD A himfelf fays, th^t Jaurigny ;7^/i 
ante f acinus aggredi fufiinuit quam expiatam 
necis animam apud Dominicanum facerdotem 
ccelejii panejirmaverit. 
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. It appears in the interrogatory of Ra-i 
vaillac^ that coming from the FeuillantSp 
|ind going towards the Jefuits college, he 
addrefled himielf to the Jefuit d'Aubigny ; 
£hat after talking to him of feveral appari-r 
tions which he had feen, he (hewed him a 
knife^ on the blade of which was engraved 
a heart and a crofs ; and that he faid» this 
heart fignijies^ that the heart ijf the king 
fimdd be induced to make war againfi the 
Huguenots. If this d'Aubigny had informed 
the king of thefe words, and defcribed the 
man, the beil of kings might poflibly have 
cfcaped affaffination. 

On the 20th of Auguft, x6ia, three 
months after the death of Henry IV. whofe 
wounds were yet bleeding in the hearts of 
his fubjcfts, the advocate-general Servin, 
of illuftrious memory, required that the 
Jefuits fhould be obliged to fign the four 
following articles • 

I. That the council is fuperior to tjic 
pope. 

II. That 
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II. That the pope cannot deprive the 
king of any of his rights^ by excommuni* 
cation. 

III. That the ecclefiaftics are, like 
other people, entirely fubjeft to the king* 

IV. That a prieft who, by confeffion, 
is apprized of a confpiracy againft the king 
or the Aate, fhould reveal it to the magif- 
trates. 

On the 2 2d, the parliament publiflie<I 
an arrets forbidding the Jefuits to inftrutft 
j^outh, until they had figned thofe four ar- 
ticles. But the court of Rome was at that 
time io powerful, and that of France io 
wreak, that the arret was diiregarded. 

It is worth notice, that this court of 
Rome, which would not fuffer confe£ion 
to be revealed when the life of a fbvereign 
ivas concerned, obliged the confeflbrs to 
Inform the inquifition, in cafe any female 
[hould accufe another prieft of having fedu- 
:ed or attempted to feduce her. Paul IV, 
Pius IV, Clement VIII, and Gregoiy XV, 

ordered 
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ordered this revelation « It was a dange-* 
ions ihare both for the confefTor and the pe-^ 
nitent. It was converting a facrament into 
a regifter of accui&tions and facrilege ; for 
by die antient canons, and particularly by 
the Lateran council, under Innocent IIL 
every confeflbr who reveals confeflion, of 
whatibever nature it may be, fhall be inter- 
didted and imprifoned for life* 

Thus we fee four different popes, in 
the fixtcenth and feventeenth centuries, or- 
dering the revelation of a fin of impurity, 
and forbidding it in cafes of parricJdc^ A 
woman confcfles, or fuppofes in her confef- 
fion to a Carmelite, that a Cordelier at- 
tempted to feduce her ; the Carmelite piuft 
impeach the Cordelier. A fanatical aflaffin, 
believing that he (hall ferve God by killing 
his prince, confults his confeiTor on this cafe 
of confcience ^ the confeflbr is guilty of fa- 
crilege if he fave the life of his fovereign. 

This horrible abfurdity is one of the 
unhappy confequences of the continual op- 
pofition, which hath fubfifted for fo many 

ages^ 
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ages^ between the Bcclefiaftlcal and Civil 
Law. Mankind have in a thouiand inftan-^ 
ces been fufpended between the crimes of 
lacrilege and high treafon, and the diftinc- 
tions of right and wrong have been buried 
in a chaos, from which they are not yet 
emerged. 

Confession of fins hath been author 
rized in all times and in all nations. The 
antients accufed themfelves in the myfteries 
of Orpheus, of Ifis, of Ceres, of Samo- 
thrace. The Jews confefled their fins on 
the day of folemn expiation, and ftill con- 
tinue the fame pradlice. Each penitent 
chufes his cbnfeflTor, who becomes his peni- 
tent in turn, und each received from his 
(Companion thirty-nine lafhes whilft he ia 
repeating, three times, the formule of con- 
fefilon, which confifts only in thirteen words,, 
and which confequently muft be general. 

« 

None of thefe confeflions were particu* 
lar^, and confequently could never ierve for 
a pretence to thofe fecret confultations, un- 
der thcfbadow of which fanatical penitenta 

think 
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Ihink to jQn with impunity ; a pernicious 
pradticej by which a ialutary inititution is 
corrupted. Confefiion^ which was intejide4 
as a curb to iniquity, hath frequently, in 
times of confuiion and fdduAion^ become 
ta incentive to wickednefs. Probably it 
was for this reafon, that fo many chriilian 
ilates have abolifhed a holy inftitution, 
which appeared to be as dangerous as ufefuL 

CHAP XVII. 

Offalfe Money. 

THE crime of coming falfe money i^ 
deemed high treafon in the fecond ^ 
degree, and jufUy. To rob all t|^e people ^ 
k to be a traitor to the ftate. But it i% 
afked, whether a merchant, who import^ 
ingots of gold from America, and privatel^j^ 
converts them into good money, be guilty 
of hi^ treafon, and merit death ? which 
is the punifhment annexed to thia crime iQ 
almoft all countries. Neverthelefs he has 
jpbbedi nobody; on the contrary^ Jbe hag 

done. 
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tfo^e fervice to the ftate by. inereafing the 
currency. Bu,t he h^th defrauded the king 
of the fmall profit upon the coin. He hath 
indeed coined good money j but he hath 
led others; junto the tenaptation of coining 
bad, . Yet death is a fevere punifhmcnt. ;Ii 
knew a lawyer who was of opinion, that 
fuch a criminal ihould be condemned, as a 
ufeful hand, to work in the royal mint, 
with irons to his legs. 

V HAP XVIIL 

« 

On DmeJHc theft. 

. •. . ■ ■ ■ . . 

IN countrieis where a trifliilg domeftic^ 
theft, or- brfeach of truft, is piiniflied 
^ with de^th, is not the difproportioned pu- 
nifhment dangerous to fpciety? Is it not 
even an encouragement to larceny ? If in 
this cafe a mafter profecutes his fervant, 
and the unhappy wretch fufFer deatji> the 
whole neighbourhood holds the imAer in 
abhorrence : they perceive that the law is 
contrary to nqiture^ and confequently that 
it is a bad law* . : 

R What 
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What is the refult ? Maftcrs^ to avoid 
cfprobriumf content themfelves with dif- 
charging the thief, who afterwards fteals 
from another, and gradually becomes fa* 
miliar with difhonefty. The punifhment 
being the iame for a fhiall .th^ as for a 
greater, he will naturally ileal as much as 
he can, and at lad will not fcruple to turn 
affaflin to prevent dete^on. "* 

If, on the Contrary, the punifhment be 
proportioned to the criijic;; if thofe who 
are guilty of a breach of truft be condemn- 
ed to labour for the public, the mafler will 
not hefitate to bring the offender to juftice, 
and the crime will be \sfy frequent : fo true * 
it is, that rigorous l^s are often produc*- ^ 
tive of crimes. \ > . i 
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Qn Suicide. 
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THE celebrated Du Verger de Hau- 
ranne. Abbe de St. Cyran, one of the 
founders of Port Royal, in the year 1 608, 
/ . . * wrote 
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^vr6t€ a treatife dh fhicide^ whijcrh is become 
one of the fcarceft b&oks in Europe,, 

** The Decalogue," fays that author^ 
"^^ forbids us to. commit murder; in which 
precept, felf-murder feems no lefs to be un- 
derftopd, tha^i the murder of another: if, 
therefore, there be cafes in which it is law- 
ful to k^ another, diere may be cafes alfo 
wherein fuicide may be allowed. But a 
man ought npt tp attempt his* own life, till 
after having cqnfulUd his reafon. Publick 
authority, which h the reprefcntative of 
God, may difpofe of bur lives* The rea- 
fon of man may . alfo reprcfent that of the 
Deity, it being a ray of the eternal light.'* 

St. Cyjran extends this argument to a 
great length, which* after all \s a mere ib^ 
phifm. But when he comes to exemplify, 
he is not quite fo eafily. anfwered. " A 
man may kill himfelf, fays he, for the good 
of his prince, for the good of his country 
or for the good of his parents." 

It does not appear, that we could with 
juftice condemn a Codrus, or a Curtius. 
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J 
I 



hdv A COMMENTAIIY ON 

ft 

What prince would dare to punifh the fa- 
mily of a man who had facriiiced himfelf . 
for his fervice ? Or rather, is there any 
prince who would dare not to reward them. 
St. Thomas, before St. Cyran, faid Ac fame 
. thing. But there was no need of eith^ of 
Thomas, of Bonaventure, nor of Hau- 
ranne, to inform us, that a miki who dies 
for his country deferves^ur prai/ie« A ^ 

m 

St. Cyran concludes, that it i$ lawful 
to do for one's own iake, that which is 
praife-wof thy if done for another. The ' 
arguments of Plutarc|^, of Seneca, of Mon- 
taigne, and a hundmd others, are well 
known. I do not pretend to apologize for 
an ad:ion which the laws have condemned ; 
but I do not recolleft, that either the Old 
or New Teflament, forbid a man to relin-r 
quifh his' life, when it is no longer fup- 
portable. By the Roman laws, f«icSde/ 
was not forbiddejujj on the contrary, in a 
law of Mark Anthony, which was never 
repealed, we find it thiis written. ' " If 
your brother or your father, being con- 
vided of no crime, hath put himfelf to 

death. 
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death, either to avoid pain, or being weary 
of life, or from defpair or madnefs, his will 
fhall never thelefs be valid, or his heirs in- 
herit according to law." 

Notwithstanding this humaneJaw 
of our ancient mafters, we ordain, that a 
ftake fhall be driven through the corpfe of 
the ofFeader^ and his memory becomes in^ 
famous.. We do all \fk our power to dif- 
honour ^is family. We puniih a fon for 
having loft a father, and a w:idow becaufe 
fhe is deprived of her hufband. We even 
confifpate theeftedtsof the deceafed, and. 
rob the living of tha# which is juftly their 
due.' This ruftom; with many others, is 
derived from our canon law, whiph denies 
Chriftian burial to thofe w^ho are guilty of 
filicide, concluding thence, that it is not 
lawful to inherit on earth from one who 
hath himfelf no inheritance in heaven. The 
canon law affures us,^ thgf Judas committea 
a greater crime in hanging himfelf, thap in 
betraying Jefus Chrift. ' ■ 
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CHAP. XX. 

On a certain Species of Mutilation^ ' 

WE find, in the Pandcd:, a kw of 
Adrian, which denounces death'tx) 
the ph3rficians who fhould make an euifuch, 
either by caftration or by i)niifing'thi tejies^ 
By the fame law, the pofIe£ions of thofe 
who fuffered caftratien were coitfifcated. 
Origen ought certainly to have been pu- 
nifhed, who iubmitted to this operation, 
from the rigid interpretation of that pajP- 
lage in St. Matthew, which fays, Hbere be 
eunuchs J which have modi tbemfehes eunuchs 
for the kingdom of heavens fake. 

m 

Things changed in the reigns of fuc- 
ceeding emperors, who adopted, the luxufj^ 
of Afia ; efpecially in the lower empire of 
Conftantinople, where feunuchs became pa- 
triarchs and generals of armies. 
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In thefe our, own times, it is tlje cuftom 
at Rome to caftrate young children, to ren- 
der 
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dcr them worthy of being muficiana to his 
holinefs ; fo that Cajirato^ and Mufico del 
Papa, are iynonimous. It is not long fince 
you might have &tn at Naples, written in 
great letters over the doors of certain bar- 
bers, ^ifi^ cafirino miiravigliofamente i putt i 
here boys are caftrated ia the bef^anner^: 

• C H A P. XXI. 

On Confijbation. * 

IT is a maxim received at the bar, that? 
he who forfeits his iife, forfeits his effeSsi 
a maxim which prevails in thofe countries 
where cuftom ferves . inftead of law. So 
that, as we have already obfervcd, the 
, children of one who puts an end to his own 
^fe, are condemned to perifh \5rith hunger, 
equally with thofe of an aflaflin. Thus in 
every cafe, a whole family is puniihed for 
tfie crime pf an individual. Thus when 
the father of a family is condemned to the 
■ gallies fqj: lifcfc by an arbiifcrary fcntence, 
. whether it be for having harboured a 
preacher, or for hearing hi§ fermon in a 

R 4 cavern 
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cavern or a defart, his wife aqd children aic 

.* 

reduced to beg meir bread. 

That law which confifts in depriving 
an orphan of fupport, and in giving to one 
man the pofleilioils of a^other^ was un- 
known i^the times of the Roman repub- 
lick. It was lirft introduced by Sylkl, m 
his profcriptio^s, whofc example one^oiild 
fcarce have thought worthy imitation. Nor 
indeed was this law^ adopted by Ca&far, by 
Trajan, or by Antoninus, vj^ofc name is 
;ftill pronounced with refpeft by all nations ; 
and under Juilinian, confifqation toc^ pl^^ 
only inrcafe of high trea£>n. 

It feems that in die times of feudal anar- 
chy, princes and lords not being veijy^ rich, 
fought to encreafe their revenue by the 
condemnation of their fubje(3^s. Their 
laws being arbitrary, and the Roipan juris- 
prudence unknown, cuftoins either cruel or 
ridiculous prevailed. But now that the 
power of prints is foundqj;! on immehfe 
9,nd certain revenues, there can oe no need 

tQ 
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to iwell their treafuries with the inconfider* 
able wreck of an unfbrtunat^family. '^ 

In countries where the Roman 'law is 
cftabliflied, confifcation is not admitted^ ex- 
cept wkhin the^jurifdidion of the parlia- 
ment of Touloufe. It was formeidy thQ Uw 
at Calais, but was aboliflied b^ the Englifli, 
wh^ift that city was in their pofleffion. It 
is ftrarfge, that the inhabitants of the capi- 
tal fhol&ld be fubjed: tp aXeverer law than 
the people in ^e country : but laws, lijte 
the cottages in a village, were generally 
cftabliflied by, accident, and without atten- 
tion to the regularity of a general ^tka. 

•i 

Who would believg^ that, in the year 

1673, ip, the moft brilliant periods of the 
kingdom of France, the advocate^general, 
Omer Talojft, did , in, full •parliament, ex-^ 
prefs himfeJi, on the fubjedt of t young lady 
named Canitlac, in the following words.* 

" God ►/ays, in the 13JJ1 chapter of 
*> Deuteronomy, If thou cpmeft into a city 
** where idolatry reigneth, thou flialt furely 

** fmite 
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» 

<' finite tbe inhabitants of that city with 
«' thfc edge of tjie fword, deftroying it uttcr- 
«* ly and all that^is therein. And thou flialt 
^' gather all the fpoil thereof into the midd: 
^* of the ftreet, and {halt bum widi fire tl^e 
^< city, and all the fpoil thereof, for tke Lord 



^* thy God ; and it fhall be an heap for even 
^* and there fliall cleave nought of iSk 
'• curfed thing to thine hand." * ^.' 

** In like manner^ in the crime 8f high 
treafon, the children were derived of their 
inheritance, wiiich became forfeited to the 
king. Naboth being profectated quia male-- 
Sxerat^regi^ king Ahab took pofleiSon of 
bis efFedls. David being inforg;ied' that 
IV^ephibofheth hadiirebelledi^ gave all his 
• pofleffidns to Ziba who brou^t lypi the 
ntvisi tua^nt on^iaqua fuerunt Mtpbi-r 
hoJhetbJ* A 

The queftioii in difpute wasS? who (hould 
inherit the paternal eftate of Mjile. de Ca- 
dillac, which bavin? been confifcated, was 
abandoned by the kihg to a lord of the 
treafury, and afterwards b^qucttbed by 

' f ' him 
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him to the teftatrix. In this cauie con* 
cerning a girl of Auverge it was, that an 
advocate-general referred to Ahab, king 
of a part q{ Palestine, .who confifcated the 
vineyard of Naboth, after aflaflinating the 
owner with thefword of jufHce : an ad%)n 
fo abominafi^e, as to have pafled into a pro** 
verb, intended to inipijie maAkind with de- 
teftation for fuch ads of tyranny. Tnere 
was certdnly no analogy between the vine- 
yard of Naboth and the inheritance of Mile. ' 
de Canillac ; nor hath the murder anc^on-^ 
fifcation of thepofleffions of Mephibofheth, 
the grandfon of Saul, and fon of Jonathan, 
the friend and protedlor of David, tiie leaft 
affinity with the will of this lady. 

It ^s with fuch pedantry, with fuch ^ 
foolifli quotations foreiffli to the fubjeft, 
with fuch ignorance of the firft principles 
of human nature^with fuch prejudices ill * 
conceived ^^iM ill applied, that laws have 
been explained and executed, by men who 
acquired reputation in their iphere. I leavq^ 
to the reader that, which to tell him were ^ 
fuperfluous. 

CHAP. 
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CHAP. XXII. 

On Criminal Proce^re, mid other Forms ^ 

1^, in France, it fhould ever happen that 
the laws of humanity foftenSbme of our 
rigorous cuftoms, without facilitating the 
coifbniilion of crimes, we may hope for 
reformation in thofe legal proceedings, 
« wherein our legiilators feeni to have been 
influenced by too much feverity. Our cri- 
minal procedure appears in many inftances 
to point only at the definition of the ac- 
cufed. It is the only Taw which is unifqrm 
throughout the whole kingdom; a law 
- which ought certainly to be no lels^avour- 
* ^ble to the innocent, than terrible to the 
guilty. 

In England a man may recovei; damages 
for felfef imprifonment. *n Filuve, on the 
contrary, an innocent perfon, who ha§ had 
the misfortune to be thrown into a dun- 
, geon and tortured almoil to death, has no 
confolation, no damages to hope for, no 
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a<5tion againfl any one ; and to add to his 
misfortune, he has for ever Ipflfhis repu- 
tation. Why ? Becaufe his joints have 
been dillocated ; a circumftance which 
ought rather to iQfpire compaflioa anjd re- 
fped:. The difcovery of^<:rimes, lay th^, 
requires fev&ity ; it is a war of human juf- 
tice againft iniquity. But jhere is genie-; 
rofity^and compaffion even in war. ..The, 
brave are ever compaffionate ; and fhall the ■ 
law*delight in barbarity ?> 

Let usvcomp^re the criminal procedure ^ 
of the Romans with ours. With thcm,». 
the jfvidence .were heard publlckly in pre- . 
fence of the aqcufed, whp; might janiWer or ^ 
interrogate them^^or employ counfel. This 
procedure was open and noble^ it breathed 
Roman magnanimity. 

With us,: all is cbndu<5ted in ibcret. A 
fingle judge^t only attended by his clerk, 
hears each witnefs feparately. This cuftom, 
eftablifhed by. Francis I. was confirmed by 
the comniii3ioners who were employed to 
digeft the ordinance of Lewis XIV. in 1670; 

which 
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which confirmation was entirely owing to 
a miftake. ' They imagined, in reading the 
code de tejiibusy that the words, tejles intrare 
judicii fecretunif figriified that the witneifes 
.were examined in private ; but fecretuni 
means here the chamber of the judge. In^ 
trare fecretum^ if intended to fignify private 
Interrogation, would be £die Latin. This 
part of our law therefore is founded on a 
folecifm. 

The evidence in thefc cafes are com- 
moAly the dregs of the jieople, whom the 
judge may, in fuch private examination, 
make lay whatfbever he pleafesi They^e 
examined a fecond time, biit ftill privately ; 
and if after this re-examinat^n, they re- 
traft from their depofition, or vary in any 
material circumflance, they are punifhed as 
falfe evidence. So that if a fimple honeft 
fellow, recollefting that he has £ud too 
much, that he mifunderilood the judge, or 
the judge him, revoke his depofitibn from 
a principle of juftice, he is puni(hed as a 
reprobate. The natural confequence of this 
js, that men will confirm a falfe teftimony, 

rather 
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rather than expofe .themfelves, for their 
honefty, to certain punifliment* '- 

^ The law feems to oblige the magiftrate 
to be the enemy of the accufed^ rather than 
his judge ; it being left iii the power of 
the magiftrate to to^front the evidence 
with the accufed, dr not, as he ihall think 
proper. Amazing! *that fo neccflary a 
part of the procedure fhould be leff unde- 
termined. 

A MAN being, ijifpedted of a crime^ 
knowing that he is denied the benefit of 
counfel, flies his country ; a ftep to which 
he is encouraged by every maxim of the 
law. But he may be condemned in his 
abfence, whether the crime be proved or 
not. Strange laws ! If a man b^ charged 
with o\*ing a fum of money, before he can 
be condemned to pay the demand, it is 
required that the detjt be proved ; but if 
his life be in queftion, he may be con- 
dentfied, by default, without any proof of 
the crime. Is money then of more im- 
portance th^ life ? O ye judges and legif- 

Jators I 
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lators ! Confult the pious AntoninuSy and 
the good Trajan : they fufFered not the ab- 
ient to be condemned. 

Do your laws then allow the privilege^ 
of counfel to an extortioner, or a fraudu- 
lent bankrupt, and refiife it to one who 
may poffibly be a very honeft and honour- 
able man ? If there pver were an inftance 
of innocence being juftified by means of 
counfel, the law, whicK deprives the accufed 
of that benefit, is evidently unjuft. 



-> 



The parliament of Touloufe hath a 
very fingular cuftom relative to the vali- 
dity of evidence. In. other places demi- 
proofs are admitted, which is a palpable 
abfurdity, there being no fuch thing as 
demi-trpth ; but at Touloufe, . they admit 
of quarters, and eighths of a proof. For 
inftance, an h ear-fay may be confidered as 
a quarter, and another hear-fay, more^ 
vague than the former, as an eighth,: fo 
that eight hear- fays, which in faft are. no 
other than the echo of a groundlefs report. 
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conftitute a full proof. Upon this prin- 
ciple it was, that poor Calas was condemn- 
ed to the wAeeL 



CHAP. XXIII. 

^Ae Idea of Reformation. 

MAGISTRATES are in themfelves 
fo refpedable, that the inhabitants 
of the only country in which they are ve- 
nal, fincerely pray to be delivered from 
this cuftom: they wifh that the civilian 
may by his merit eftablifh that juftice, 
which in his v^ritings he hath fo nobly 
defended. We may then pofjibly hope tp 
fee a regular and uniform lyftem of laws. 

Shall the law of the provinces be al-^ 
ways at variance with the law in the ca-^ 
pital ? Shall a man be right in Brittany^ 
and wrong in Languedoc ? Nay, there are 
as many laws as there are towns j and even 
in the fame parliament, the maxims of 

one 
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one chamber are not the ma;Kim$ of aji- 
pther. 

What aftonifhing contrariety in the 
laws of one kingdom ! In Paris a man, 
who has teen an inhabitant during one 
year and a day, is reputed a citizen. In 
Franche-Compte a freenjan who, during a 
year and a day, inhabits a houfe in mort- 
main, becomes a flave ; his collateral heirs 
are excluded from inheriting his foreign 
acquifitions, and pven his children are 
deprived of their inheritance, if they 
have been a year abfent from the hou|e 
in which the father died. This province 
is called Franche^ but where is their free-% 

dom ? 

» 

Were we to attempt to draw a line 
between civil authority and ecclefiaftical 
cuftoms, what endlefs dilutes would en- 
fiie ? In fl^ort, to vvha( fide foever we turn 
our tycsy we are prefented with a confu- 
fed fcene of contradictions, uncertainty, 
hardfliips, ap4 arbitrary power. In the 

prefent 
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prefent age, we feem univerfally aiming at 
perfedlion ; let us not therefore negledt to 
perfedt the laws on which our lives ^d 
fortunes depend. 



FINIS. 



'M r>« /:''.•' 7 -^z 



'k: 



"■i' 



i 



-av 



.J 



